REQUEST
FOR PROPOSAL
FOR
Hotel and Restaurant Development
at
Oakland International Airport

AVIATION PROPERTIES DEPARTMENT
OAKLAND INTERNATIONAL AIRPORT
1 AIRPORT DRIVE – TERMINAL 1, BOX 45
OAKLAND, CA 94621

REQUEST FOR PROPOSAL

Hotel and Restaurant Development at Oakland International Airport
The Port of Oakland (the “Port”), Oakland, California, is hereby soliciting competitive proposals for the above
mentioned development opportunity. The successful Respondent will be required to furnish all labor,
material, equipment, supplies, applicable taxes, insurance, bonding, permits, and licenses to design,
construct, maintain, and operate this development opportunity.

Proposal Information
Proposal Title

Hotel and Restaurant Development at Oakland International Airport

Proposal Type

Airport Concession

Proposal Issued

April 27, 2018

Issuing Department

Aviation Properties Department; Aviation Division

Mandatory Pre-Proposal
Meeting

May 24, 2018 at 2:00 p.m.
Oakland International Airport Muir Woods Conference Room
(Terminal 1 - 2nd Floor)

Scheduled Publication Date

April 27, 2018

Proposal Due Date

No later than 3:00 p.m. (PST) on August 15, 2018

Instructions for Submitting Proposals
Submittal Address

Port of Oakland
Aviation Properties Department
Attn: Paul Caruso
1 Airport Drive, Box 45
Oakland, CA 94621

Submittal Copies

One (1) Original copy clearly marked “Original”, four (4) Copies
marked “Copy”, and one .pdf electronic version on a flash memory
device connectable to a computer by USB port.

Submittal Envelope
Requirements

The Proposal package must be sealed and have the following
information clearly marked and visible on the outside of the envelope
and/or box:





Late Submittals

Proposal Name
Name of Your Company (“Respondent”)
Address
Phone Number

Proposals received after the time and date stated above shall be
returned unopened to the Respondent.
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How to Obtain Proposal Documents
Copies of the Proposal documents may be obtained at:
Available

Location

Yes

Port of Oakland – Aviation Properties Department
1 Airport Drive
Oakland, CA 94621
Monday through Friday 9:00 AM to 4:00 PM
(510) 563-3647

Yes

Available at www.portofoakland.com/business/bids-rfps/

Questions about the Proposal
Questions and/or Requests for Information (RFI) must be submitted in writing and can be submitted by fax
or email as follows:
Primary Contact

Paul Caruso
Fax: (510) 636-0626
Email: pcaruso@portoakland.com

Question/RFI Due Date

June 13, 2018 until 4:00 p.m.
Please submit questions as soon as possible. No questions
regarding any sections and/or attachments to this RFP (as
hereinafter defined) will be responded to after the above date. All
pertinent questions will be responded to and answered in writing
no later than the Response Date listed below.

Response Date

July 11, 2018
All pertinent questions will be responded to via addendum
emailed to all prospective Respondents who attended the
Mandatory Pre-Proposal Meeting and also placed on the Port’s
website. Respondents who did not receive a copy of the addendum
should download it from the Port’s website. See the “How to Obtain
Proposal Documents” section for our web address. All addenda
must be acknowledged on the RFP Acknowledgement and
Signature form.

Once the RFP is issued, and until a recommendation for award is made to the Board of Port Commissioners
(the “Board”) at a public Board meeting (or in cases where a recommendation for award does not require
a public Board meeting, when Respondents are notified by Port staff of the recommendation for award),
each Respondent and its representatives, agents, and affiliates, shall not contact members of the Evaluation
Committee, Port staff or the Board to discuss or ask questions about the contents of this RFP or the selection
process. All questions or RFI shall be submitted in writing as described in this RFP. Any inappropriate
contact by a Respondent, its representatives, agents, and affiliates may result in the Respondents' proposal
being disqualified.

Full Opportunity
The Port’s policy prohibits discrimination or preferential treatment because of race, color, religion, sex,
national origin, ancestry, age (over 40), physical or mental disability, cancer-related medical condition, a
known genetic pre-disposition to a disease or disorder, veteran status, marital status, or sexual orientation.
It is the policy of the Port to encourage and facilitate full and equitable opportunities for small local
businesses to participate in its contracts for the provision of goods and services. It is further the Port’s
policy that no discrimination shall be permitted in small local business participation in Port contracts or in
the subcontracting of Port contracts. The successful Respondent shall comply with the Port’s nondiscrimination policy.
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The Port reserves the right to reject any or all proposals, to waive any irregularities or informalities not
affected by law, to evaluate the proposals submitted and to award the contract according to the proposal
which best serves the interests of the Port.

Brandon J. Mark, IAP
Manager – Aviation Properties
Oakland International Airport
Port of Oakland
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Attachments
Title

Must Be Returned with Proposal

1

Non-Collusion Declaration

Yes

2

Statement of Equal Employment Opportunity

Yes

3

RFP Acknowledgement and Signature Form

Yes

4

Statement of Adherence to Labor Peace Rule

Yes

5

Port of Oakland Airport Concession
Disadvantaged Business Enterprise (ACDBE)
Program

No

A. Quarterly Reporting for Participation of
Airport Concession Disadvantaged
Business Enterprise

(Note: Quarterly and final
reports are required after
contract award.)

B. Quarterly Report Certificate Letter
6

Disadvantaged Business Enterprise Program
Affidavit

7

City of Oakland City Charter § 728 Living Wage
Information
A.

Employer Self-Evaluation for Port of
Oakland Living Wage

B.

Certificate of Compliance—Living Wage

Yes

No
(Note: Attachment 7-A and 7-B
are required after contract
award.)

8

Statement of Living Wage Requirements

Yes

9

Insurance Requirements (Incorporated into the
form of Ground Lease)

No

10

Insurance Acknowledgement Statement

Yes

11

Proposal Deposit

Yes
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Title
12

Form of Ground Lease

Must Be Returned with Proposal
No
(Note: The successful
Respondent will execute the
Ground Lease if awarded the
contract.)

Exhibits
Exhibit “A” – Illustration of Premises
Exhibit “B” – Port Ordinance No. 2030: North Airport Development Standards (and
amendment)
Exhibit “C” – Port of Oakland Exterior Lighting Policy
Exhibit “D” – North Airport Landscape Guidelines
Exhibit “E” – North Airport Sign Standards
Exhibit “F” – FAA Form 7460: Notice of Proposed Construction or Alteration
Exhibit “G” – Preliminary Utility Information
Exhibit “H” – Link to Port of Oakland Post Construction Design Manual
Exhibit “I” – Labor Peace Rule
Exhibit “J” – Preliminary Developable Heights Analysis
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I.

Project Overview

The City of Oakland, a municipal corporation, acting by and through its Board of Port Commissioners
(the “Port”) is soliciting proposals for a Hotel and Restaurant Development at Oakland
International Airport. This request for proposals (“RFP”) will result in the award of a concession
privilege for the construction, maintenance, and operation of, at a minimum standard of quality, a
nationally branded Upper Midscale Class hotel (or better) and full service restaurant serving breakfast,
lunch, and dinner (the “concession opportunity”) serving all passengers at the Oakland International
Airport (“OAK” or the “Airport”), as well as the local Airport community and its visitors. The successful
Respondent will enter into a long-term Ground Lease (substantially in the form attached to this RFP)
with the Port that governs the construction, maintenance, and operation of a hotel and restaurant.
Premises
The available Premises consists of a single parcel of approximately 3.86 acres at the southwest corner
of Hegenberger Road and Doolittle Drive, Oakland. The Premises are currently improved with paved
parking, a two-story office building totaling approximately 18,000 square feet, and a single story
classroom and administration building of approximately 8,300 square feet. The existing improvements
will need to be demolished prior to development of the hotel and restaurant. There are no known
easements encumbering the Premises.
There is an approximately 75 square foot cable hut maintained by AT&T (“cable hut”), which distributes
landline telephone service to the entire North Field of the Airport, located on the Premises. The
development of the hotel and restaurant must preserve this landline telephone service, either by
preserving the cable hut and providing access to AT&T, or relocating the cable hut at the sole cost of
the successful Respondent to a location approved by the Port.
The subject site benefits from excellent exposure and access to Airport Drive, the primary arterial leading
to the Airport’s two passenger terminals, which are approximately 1.5 miles south of the Premises. The
site is located between the Airport Rental Car Center and the passenger terminals and will be the closest
hotel and restaurant to the terminals.
Other Project Requirements
The successful Respondent must comply with and be committed to all Port Policy Requirements
described below, including the U.S. Department of Transportation’s Airport Concession Disadvantaged
Business Enterprise (“ACDBE”) Rules the Port’s related ACDBE Program, the Labor Peace Rule detailed
in Exhibit I, anticipated community benefits provisions to be negotiated and included in the Ground
Lease, and the Port’s Maritime and Aviation Project Labor Agreement detailed in Paragraph III.G below.
The successful Respondent must also comply with all applicable laws, regulations, and requirements
governing both the construction and the maintenance/operations of the concession opportunity.
About the Port of Oakland
The Port of Oakland was established in 1927 and oversees the Oakland seaport, Oakland International
Airport, Commercial Real Estate, and 20 miles of waterfront. The Oakland seaport is one of the top ten
busiest container ports in the U.S. The Port’s real estate includes commercial developments such as
Jack London Square and hundreds of acres of public parks and conservation areas. Through Port
operations and those of its tenants and users, the Port supports nearly 70,000 jobs in the region and
over 800,000 jobs across the United States. The Port is an independent department of the City of
Oakland.
Oakland International Airport is the fourth busiest airport in California and the second busiest in the San
Francisco Bay Area. Serving over 13 million travelers annually with over 350 daily passenger and cargo
flights, OAK is the closest airport to the region’s top business and tourism venues. Oakland’s air service
roster to over 60 destinations is scheduled on 14 different airline brands – eight of which operate with
OAK as their sole gateway into the San Francisco Bay region. International passenger volume is up
over 150% from last year.
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II.

Project Scope
A.

Qualifications and Experience

All Respondents must have developed at least two (2) Upper Midscale Class hotels (or better) and two
(2) full service restaurants within the last ten (10) years within the top 100 “urbanized area” in the
United States, as defined by the U.S. Census Bureau. Respondents may also submit proposals by
partnering with an entity or entities with such experience. If Respondent plans to assign the operating
rights of the hotel and/or restaurant to another entity or entities following occupancy, please note that
any assignments are subject to the sole approval of the Board. The Port prefers, however, that this
concession opportunity be performed by a single entity.
B.

Construction of Hotel and Restaurant

The concession opportunity involves the construction of a hotel and restaurant on the Premises. The
hotel must be an Upper Midscale Class hotel (or better) that is nationally branded in the United States
with a national reservation system. The restaurant must be full service and be open for and serve
breakfast, lunch, and dinner. The restaurant may be freestanding or incorporated into the hotel. If the
restaurant is freestanding, it may serve lunch and dinner only so long as breakfast is served to guests
and outside customers at the hotel.
Additional reference materials are attached as Exhibits A-K. These exhibits include an illustration of
the Premises, various development and construction standards, Labor Peace Rule, and a Preliminary
Developable Heights Analysis.
C.

Management and Operations

The restaurant and hotel must provide professional services and facilities, and maintain appropriate
personnel to provide expedient and courteous service at the highest standard of similar hotels and
restaurants. The hotel and restaurant shall also be adequately refurbished and renovated at least one
time approximately at the midpoint of the term, as set forth in the Ground Lease. The successful
Respondent will take all measures, to the fullest extent provided by law, to avoid disruption of service
and ensure continuity of operations, including by adhering to the Labor Peace Rule (Exhibit I). The
successful Respondent will also need to comply with any and all community benefits provisions
negotiated and included in the Ground Lease, as described further below.
D.

Financial Offer and Investments

The concession opportunity involves the development and operation of a hotel and restaurant on Port
owned land at the sole cost of the successful Respondent. The Port shall not be responsible for any
costs associated with the financing, design, construction, installation, operation, maintenance, or any
required upgrades to facilities throughout the term of the Ground Lease.
E.

Projected Timeline and Ground Lease

Submission of a Proposal will confirm that the Respondent fully understands the provisions of the Port’s
Ground Lease and will execute such Ground Lease if awarded the concession opportunity. The Ground
Lease shall be effective upon approval by the Board. The successful Respondent would be expected to
complete construction and begin operations within approximately thirty (30) months from the Board’s
award of the concession opportunity. The overall term of the Ground Lease will be negotiated between
the parties, but cannot exceed 66 years (pursuant to the City of Oakland Charter), and the length of
term is subject to FAA (as defined below) approval.

III.

Port Policy Requirements

The selected Respondent will be required to comply with the following Port Policy Requirements:
A.

Federal Aviation Administration (FAA) Construction Requirements
The project will need to comply with all requirements of the Federal Aviation Administration
(“FAA”), including compliance with 14 CFR Part 77 and an FAA Form 7460-1, “Notice of Proposed
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Construction or Alteration”, which approval may impose height restrictions on some or all of the
Premises. The successful Respondent must obtain the Port’s written approval of its application
to the FAA (including the FAA Form 7460), prior to submitting to the FAA. Preliminary depictions
of developable heights analysis is attached as Exhibit J for reference purposes only; this
information is illustrative only and should not be relied on because the project is subject to
formal application to, and approval by, the FAA and the Port.
B.

Labor Peace Rule
The successful Respondent must fully adhere to the Labor Peace Rule attached as Exhibit I to
this RFP and in Exhibit H to the Ground Lease, which requires, among other things, that the
successful Respondent provide evidence of a Labor Peace Agreement prior to executing the
Ground Lease. All Respondents must complete Attachment 4 (Statement of Adherence to
Labor Peace Rule) and return it with their Proposal.

C.

Airport Concession Disadvantaged Business Enterprise (ACDBE) Program
The successful Respondent is subject to the requirements of the U.S. Department of
Transportation's regulations, 49 Code of Federal Regulations (CFR) Part 23 (the “ACDBE Rules”)
that it will not discriminate against any business owner because of the owner's race, color,
national origin, or sex in connection with the award or performance of any concession
agreement, management contract, or subcontract, purchase or lease agreement, or other
agreement covered by the ACDBE Rules. . The successful Respondent shall also comply with
all of the nondiscrimination requirements contained in the Ground Lease.
The Port is currently administering a race neutral Airport Concession Disadvantaged Business
Enterprise (ACDBE) program requiring good faith efforts to reach its race-neutral goal, but the
Port is not establishing a contract-specific goal for this concession opportunity. The overall goal
is 20.26% for federal fiscal years 2018-2020, and the Port expects to meet its ACDBE
participation goals entirely through race-neutral means. The Port encourages all Respondents
to take active race/gender neutral steps to include ACDBE’s, including but not limited to local
ACDBE’s, in this concession opportunity. Race/gender neutral steps include: unbundling large
contracts, subcontract work the Respondent may self-perform, providing capital and bonding
assistance, business development programs and providing technical assistance. To facilitate
the Port’s compliance, each Respondent must in its Proposal identify those subcontractors or
suppliers that are certified disadvantaged business enterprises under the ACDBE Rules, the
percentage of each ACDBE’s participation and each ACDBE’s certification number.
The Port is required to report ACDBE accomplishments to the FAA, Part 23 - Uniform Report of
ACDBE Participation) annually.
The successful Respondent will be required to submit quarterly ACDBE attainment reports and
letter (herein attached as Attachments 5-A and 5-B). The successful Respondent shall carry
out applicable requirements of the ACDBE Rules. Failure by the successful Respondent to carry
out these requirements will be a material breach of the Ground Lease, which may result in the
termination of the Ground Lease or such other remedy as the Port deems appropriate.
The successful Respondent shall cooperate with the Port in meeting its commitments and
objectives with regard to ensuring nondiscrimination in the award and administration of the
Ground Lease and shall use its best efforts to ensure that barriers to participation of ACDBEs
do not exist. In order for its participation to count toward ACDBE attainment, Respondents
and/or its subcontractors must be certified as of the date of Proposal opening by an authorized
agency
of
the
California
Unified
Certification
Program
orwww.dot.ca.gov/hq/bep/business_forms.htm

D.

Insurance Requirements
All Respondents who plan on submitting a Proposal in response to this RFP must meet the Port’s
Insurance requirements incorporated into the Ground Lease (Attachment 12), and must
provide proof of insurance at the time of award of this concession opportunity. Respondents
must include a statement (Attachment 10) with their Proposal agreeing to the Port’s insurance
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requirements and indicate they will be able to obtain the proper insurances at the time of award
of this concession opportunity.
E.

Living Wage Policy
On March 5, 2002, the voters in the City of Oakland voted to add City Charter Section 728
("§728") entitled "Living Wage and Labor Standards at Port-assisted Businesses." §728 requires
certain Port Aviation and Maritime businesses that employ more than 20 employees working at
the Port to pay nonexempt employees a Living Wage rate established by City Ordinance. The
current Living Wage rate, which is adjusted annually, as of July 1, 2017 is at least $13.32 with
credit given to the employer for the provision to covered employees of health benefits, and
$15.31 without credit for the provision of health benefits. §728 also establishes a worker
retention policy, requires covered employers to submit quarterly payroll reports and requires
covered employers to allow Port representatives access to payroll records in order to monitor
compliance and labor organization representatives access to workforces during non-work time
and on non-work sites. Additionally, Port Ordinance No. 3666, as amended by Ordinance
No. 3719, additionally requires Port contractors to provide their employees with a minimum of
12 compensated days off per year (“Port Living Wage Ordinance”). The successful respondent,
unless exempt under §728, must comply with §728 and the Port Living Wage Ordinance and
any successor ordinance. When a contract is awarded, the Respondent will be required to fill
out the attached Employer Self-Evaluation for Port of Oakland Living Wage Form (see
Attachment 7-A) and Certificate of Compliance—Living Wage (see Attachment 7-B) and
return them to the Social Responsibility Division. (i.e., do not include these forms in with your
proposal). For more information, please call Connie Ng-Wong in the Port of Oakland’s Social
Responsibility Division at (510) 627-1390.
Respondent shall acknowledge reviewing the Port’s Living Wage program and compliance, by
submitting the Statement of Living Wage Requirement (Attachment 8) with their proposal.

F.

Prevailing Wages License and Sub-Contracting Requirements
Respondent submitting a proposal for a “public works” project (defined below) are required to
pay prevailing wages pursuant to California Labor Code, Section 1720, et seq., and to abide by
all subcontracting and subletting practices as defined by California Public Contract Code section
4100 et seq., and to abide by any Contracting Licensing requirements as defined by California
Business and Profession Code. All Contractors performing work on Port property are required
by law to be licensed and regulated by the Contractors State License Board.
California Labor Code Section 1720, (a)(1) provides that the term “public works” means:
Construction, alteration, demolition, installation, or repair work done under contract
and paid for in whole or in part out of public funds, except work done directly by any
public utility company pursuant to order of the Public Utilities Commission or other
public authority. For purposes of this paragraph, “construction” includes work
performed during the design and preconstruction phases of construction including,
but not limited to, inspection and land surveying work.
General prevailing rate of per diem wages in the locality in which the work is to be performed
for each craft, classifications or type of worker needed to execute the contract, including
employer payments for health and welfare, pension, vacation, apprenticeship and similar
purposes is available at the Department on Industrial Relations Internet site accessible at
www.dir.ca.gov/DLSR/statistics_research.html.
The schedule of per diem wages is based upon a working day of eight hours. The rate for
holiday and overtime work shall be at least time and one half.
It shall be mandatory upon the Contractor to whom the contract is awarded, and upon any
subcontractor under him, to pay not less than the specified rates to all workers employed by
them in the execution of the contract. It is the Contractor's responsibility to determine any rate
change, which may have or will occur during the intervening period between each issuance of
published rates by the Director of Industrial Relations.
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In addition, any Contractor or Subcontractor performing Public Works for this project must be
registered with the Department of Industrial Relations pursuant to Labor Code § 1725.5 (with
limited exceptions from this requirement for bid purposes only under Labor Code § 1771.1(a)).
No Contractor or Subcontractor may be awarded a contract for public work on a public works
project (awarded on or after April 1, 2015) unless registered with the Department of Industrial
Relations pursuant to Labor Code s§ 1725.5.
The Port has adopted an electronic monitoring system to satisfy certain certified payroll
reporting requirements. The successful Respondent will be required to utilize the Port of
Oakland’s Web Accessed Monitoring System (WAMS) to satisfy said requirements. Weekly
certified payroll reports must be input into WAMS within one (1) week after a subject payroll
date. All firms are required to register with Elations Systems to submit certified payroll reports.
Instructions for using Elations Systems will be given to the selected proposer. There is no
associated cost to use WAMS.
G.

Maritime and Aviation Project Labor Agreement (MAPLA):
The Port is party to the Maritime and Aviation Project Labor Agreement (MAPLA) with the
Building and Construction Trades Council of Alameda County, AFL-CIO and its affiliated unions,
effective February 1, 2016. The MAPLA covers construction contracts within the Port’s maritime
and aviation areas, whether funded by the Port or by tenants, subject to limited exceptions.
MAPLA will apply to all construction activity (as described in MAPLA Article 2 (Scope of
Agreement)) performed in connection with this concession opportunity. In general, MAPLA
requires obtaining workers referred through the applicable union hiring hall, complying with the
Uniform Substance Abuse Prevention Policy, contributing to the Social Justice Labor
Management Cooperation Trust Fund, utilizing apprentices and/or local hires, and complying
with other uniform work rules and standards.
Respondents should review and be familiar with the terms of the MAPLA. Copies of MAPLA
documents are available at www.portofoakland.com/port/social-responsibility/programs/.

H.

Community Benefits Provisions:
The Port anticipates that the successful Respondent will need to include in the Ground Lease
various community benefits provisions with input from relevant stakeholders, including, without
limitation, organized labor, community organizations, housing organizations, and environmental
organizations. These community benefits will likely relate to, but not be limited to, local
employment, workforce training, and apprenticeship provisions that are administered through
a form of first source hiring program that facilitates recruitment of local residents who face
barriers to employment and a fair chance hiring program that prohibits disqualifying applicants
with prior criminal history not directly related to job requirements. Any community benefits
provisions would be consistent with all applicable laws, regulations, and policies, including those
of the Port.

IV.

Submission Requirements

The Port has scheduled a Mandatory Pre-Proposal Meeting on the date indicated in the table labeled
“Proposal Information” (on the first page of the invitation for this RFP), to review the submission
requirements.
Please respond to the following nine (9) submission requirements in a straightforward, concise
delineation of your capabilities proposed to satisfy the requirements of the RFP. The Port will use your
responses to objectively determine your capabilities and experience. Please label your responses 1
through 9, in the order presented below. Please limit your Proposal to a reasonable number of pages.
Your Proposal must be accompanied by the Proposal Deposit specified in Attachment 11.
Submittal Format:
There is no minimum or maximum number of pages for your Proposal, however refrain from including
excessive brochures, attachments, and materials outside of the requirements of the RFP. Provide a
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reasonable number of pages to fully respond to this RFP printed on 8½” x 11” paper and formatted in
no smaller than 10-point font. Each section shall be labeled according to the bolded section titles below.
All Proposals must be bound.
1.

Company Information: Provide the name of your Company and any proposed partners or
subtenants (including the name of any parent company) and their business address, email
address, website (if any), Federal Tax ID number, and telephone and fax numbers. Please also
provide:
A.

A brief statement of who is authorized to submit the Proposal on behalf of your Company.
Please make sure that person signs and dates the statement.

B.

Names, titles, relevant experience, and duties of key personnel (including the local
management team) for your Company who will be assigned to work under this concession
opportunity. Please also provide an organizational/functional chart of relevant personnel.

C.

A brief history of your Company.

The successful Respondent will be required to provide two (2) years of audited financial
statements for your Company (and if applicable, for any parent company and partner(s)).
2.

Knowledge and Experience: Describe your Company’s relevant knowledge, qualifications, and
experience to undertake this concession opportunity. In particular, include the following
information:
A.

Description of relevant experience in developing, maintaining, and operating hotels and
restaurants, especially on leased lands and on or near airports in the United States.

B.

Description of at least two (2) hotel projects and two (2) restaurant projects that are similar
in size and scope to that of this concession opportunity, demonstrating your Company’s
experience, including brief descriptions of the venue, contract terms, and operating history.

3.

Partner/Lender References: Provide names, addresses and contact information for at least
two (2) current partners or lenders with whom your Company has developed prior projects.
Provide the size and scope of each project and a brief description of the projects applicable to
each partner or lender. Please make sure all contact information is current. By providing such
information, you authorize the Port to contact such partners or lenders.

4.

Plan and Approach: Describe the approach, scope and level of services, methodology, and
timeline to fulfill the requirements of this RFP. In particular, include the following information:
A.

Project Timeline. Describe your desired term of the Ground Lease (not to exceed 66 years
and subject to FAA approval.) Describe all project milestones, including entitlements,
demolition and construction, operation, and maintenance. Indicate that you have reviewed
and accounted for all applicable local, state, and federal agency requirements in preparing
your timeline.

B.

Project Concept and Design. Provide all relevant and available details of the project concept
and design, including:
a. Conceptual drawings portraying the site plan for the hotel and restaurant,
including exterior elevations, signage, building materials, number of buildings,
and landscaping. Indicate if the restaurant will be freestanding or incorporated
into the hotel.
b. Architectural renderings of the overall design and size of the hotel and restaurant
facilities including a typical guest room, lobby areas, restaurant seating, and
meeting areas.
c.

Description of the general color scheme, furniture, décor, and graphic elements
of the hotel and restaurant.

d. Description of how these elements meet the quality standard of at least an Upper
Midscale Class hotel and a full service restaurant.
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e. Identification of the flag/brand of the hotel and the brand or type of restaurant.
If the flag, brand, or type is not yet known, please identify potential or anticipated
options of such flags, brands, or types.
f.

Description of any measures to encourage the use of green building principles,
including, without limitation, energy and water efficiency measures.

g. Site Security Plan that contains a detailed description of all measures to be taken
to comply with all security measure requirements under the Ground Lease,
including (without limitation) access control, video surveillance, and security
guard services. The Site Security Plan should, as necessary, include descriptions,
specifications, and plans/drawings, as well as describe any other measures to
address the enhanced security needs and realities of an Airport. The Site Security
Plan, as approved, shall be incorporated into the Ground Lease as an exhibit.
C.

Management and Operations. Describe how your Company will operate and maintain this
concession opportunity in a way that maximizes sales and service to the traveling public,
employees, and other visitors to the Airport. Include:
a. Detailed business plan to operate, maintain, staff, and market the hotel and
restaurant.
Include the proposed management structure, including local
management and staffing.
b. Demonstration that your Company is committed to operating the hotel for the
entire term of the Ground Lease. Disclose if your Company intends to assign the
operating rights of the hotel and/or restaurant to another entity or entities
following occupancy, and describe the details of such assignment.
c.

5.

Description of any proposed additional services or amenities that will enhance
the customer experience. These additional services or amenities may extend
beyond those described in the “Project Scope” section above.

Proposed Financial Offer and Investments: Describe how, if awarded this concession
opportunity, your Company will enhance the Airport’s overall appeal to the traveling public,
optimize sales and services, and increase revenue to the Port. Include the following information:
A.

Proposed capital investment and sources of funds for improving the Premises by developing
a hotel and restaurant, including mid-term refurbishments.

B.

Five year pro-forma operating statement for the hotel and restaurant, including proposed
rental and occupancy rates and cash flow from room rents and all other sources. Include
underlying assumptions and any additional documentation supporting this pro-forma
operating statement.

C.

Proposed rental structure, including a minimum annual guaranteed (MAG) rent, percentage
of sales payable to the Port as rent, and any fixed increases during the term of the
concession opportunity.

6.

Debarment Statement: Provide a written statement that your Company has not been debarred
from providing services to or developing projects for any State or Federal Agency within the last
five (5) years. Sign and date your statement. If your Company has been debarred, you will need
to provide background information and reason for the debarment. Provide the name and contact
information for the agency that debarred your Company. The Port must review the reason and
duration for the debarment before it can determine if your Company can be considered for this
concession opportunity.

7.

Litigation Information:
Provide information describing any litigation, arbitration,
investigations, or any other similar actions that your Company, the principals, the directors, and
employees have been involved in during the last five (5) years relating to your Company's projects.
Please list (a) name and court case identification number of each case, (b) jurisdiction in which it
was filed, and (c) outcome of litigation (e.g. whether the case is pending, a judgment was entered,
a settlement was reached or the case was dismissed). The Port will review the reason and timing
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of the action before it can determine if your Company can be considered for this concession
opportunity. Failure to provide the litigation information may disqualify your Proposal.
8.

Adherence to Port Policy Requirements: The Respondent must fill out all the forms included
in this RFP (listed under the “Attachments” section and marked with a “Yes” in the column titled
“Must Be Returned with Proposal”), and return them with your Proposal. By returning the listed
forms, your Company is supporting and agreeing to the Port’s Port Policy Requirements (listed in
Section III (Port Policy Requirements).) Failure to provide any of the forms listed in this RFP may
result in your Proposal being rejected for non-responsiveness.

9.

Exceptions to Form of Ground Lease: The successful Respondent shall execute the Port’s
Ground Lease, as substantially set forth in this RFP. Please specifically describe any exceptions
to any written term within this Ground Lease, the rationale for such exceptions, and proposed
alternative language. Changes to the form Ground Lease are discouraged.

V.

Evaluation Criteria

Prior to award of this concession opportunity, the Port must be assured that the Respondent selected
has all of the resources required to successfully perform under the Ground Lease. This includes, but is
not limited to, personnel with skills required, equipment/materials, and financial resources sufficient to
provide services and develop the project described in this concession opportunity. If during the
evaluation process the Port is unable to be assured that Respondent will be able to perform under the
Ground Lease if awarded, the Port has the option of requesting from the Respondent any additional
information that the Port deems necessary to determine the Respondent’s capabilities. If such
information is required, the Respondent will be notified and will be permitted five (5) working days to
submit the requested information.
In awarding the concession opportunity, the Port will evaluate a number of factors in combination.
Please make sure you have submitted responses to all items listed in the Submission Requirements
section, as your responses will be evaluated based on the weights listed below.
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A.
Item

Evaluation Points
Criteria

Points

Adherence to Debarment Statement and Port Policy Requirements

(Submission Requirement Items 6 and 8)
1

Proposals from companies who have not or will not adhere to the Port Policy
Requirements or who have been debarred and have not provided sufficient
reasons/justification for the Port to review the circumstances surrounding the
debarment, will not be forwarded to the Evaluation Committee for review.

Pass/Fail

Knowledge and Experience and Plan and Approach

(Submission Requirement Items 2, 4A, and 4B)
2

Respondent’s relevant experience in developing, maintaining, and operating similar
hotels and restaurants; the proposed standard of quality of the hotel and restaurant
design and improvements; the project timeline and proposed development
schedule.

30

Proposed Financial Offer and Investments

(Submission Requirement Item 5)
3

Respondent’s financial resources to construct, maintain, and operate a hotel and
restaurant and the proposed capital investment in the project, including periodic
refurbishments. The proposed rental structure – including MAG and percentage of
sales – and the analysis that supports the proposed rental.

30

Company Information, Partner/Lender References, and Litigation
Information
4

5

(Submission Requirement Items 1, 3, and 7)
Respondent’s capacity to provide professional service as evidenced by past
performance, company information, partner/lender references, and litigation
information.
Management and Operations Plan

(Submission Requirement Item 4C)
5

Respondent’s plan to maintain and operate a hotel and restaurant at OAK, including
day-to-day operations, periodic facility refurbishment, relationships with any
operating partners, and potential ancillary product sales to generate additional
business and revenue for the Airport for the entire term of the Ground Lease.

30

Exceptions to Form of Ground Lease
6

(Submission Requirement Item 9)
The amount and nature of Respondent’s exceptions to the written terms of the
Ground Lease, if any.
TOTAL AVAILABLE POINTS

B.

5

100

Selection Procedure

All Proposals received by the Proposal Due Date (the date indicated in the table labeled “Proposal
Information” on the first page of the invitation for this RFP) and which meet the RFP’s requirements will
be presented to the “Evaluation Committee” comprised of Port staff and/or external members. The
Evaluation Committee will evaluate the Proposals and score all submissions according to the evaluation
criteria above. The selection process may include interviews (at the discretion of the Evaluation
Committee) for the top scoring Proposal(s). If interviews are held, the Port will notify the top scoring
Respondent(s). Interview details and scoring requirements will be provided to selected Respondents
prior to the interviews.
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VI.

Additional Provisions

The terms “Company”, “Consultant”, “Contractor”, “Respondent”, “Seller”, “Supplier”, and “Vendor”
whenever appearing in this RFP or any attachments, are used interchangeably to refer to the
company or firm (and any of their partners) submitting a proposal in response to this RFP.
A.

Port’s Legal Name and Jurisdiction
The Port of Oakland (the “Port”) is legally known as the City of Oakland, a Municipal Corporation,
Acting by and through its Board of Port Commissioners. The Port is an independent department of
the City of Oakland. The Port has exclusive control and management of all Port facilities and
properties. Port facilities and properties consist of marine terminals and adjacent and related
properties (collectively, the “Seaport”); the Oakland International Airport (the “Airport”); and
commercial and industrial land and properties (collectively, “Commercial Real Estate”); and other
recreational land, other land, undeveloped land, and water areas, all located in Oakland, California.
The Port issues Purchase Orders under the name “Port of Oakland”.

B.

Ownership of Proposal
All rights to information developed, disclosed, or provided in a Proposal and its attendant
submissions are the property of Port, unless a Respondent makes specific reference to data that
is considered proprietary. Blanket designations of proprietary information shall be invalid. To
the extent that a Respondent does not make specific reference to data that is considered
proprietary, submission of an RFP constitutes the Respondent’s express (i) grant and
assignment of a perpetual, transferable (in whole or in part), non-exclusive royalty-free license
to the Port for copyright, patent, or other intellectual property right (collectively referred to as
“intellectual property”), and (ii) agreement that the Port may use any such intellectual property
without charge for any lawful purpose in connection with other Port development projects,
including without limitation the creation of derivative works and issuance of sublicenses.

C.

Deadline for Receipt of Proposal
Proposals must be sealed and delivered to the Submittal Address listed in the Request for
Proposal (RFP) no later than the time specified in the RFP. The Port will place a clock (“Clock”)
in a conspicuous location at the place designated for submittal of Proposals. For purposes of
determining the time that a Proposal is submitted, the Clock shall be controlling (unless at the
time of the receipt the Clock malfunctions, then the Port’s clock on its network phone system
shall be controlling). The Port suggests that Proposals be hand delivered to the Submittal
Address in order to ensure their timely receipt. Any Proposals mailed via an express mail
service, US Postal Service, or other courier service shall not be considered timely received until
date and time stamped by the controlling Clock. Any Proposals received after the time stated
(regardless of the cause of the delay, including whether caused by the express mail service, US
Postal Services, other courier service, or the Port’s mail handling personnel) shall not be opened
and shall be returned, sealed, to the Proposer.

D.

Public Records Act
Under the Public Records Act (Gov. Code § 6250 et seq.), the Port may be obligated to make
available to the public the submitted Proposal and all correspondence and written questions
submitted during the RFP process. However, such disclosure shall not be made prior to the
date on which the Port publishes a final Board agenda report recommending award of the
concession opportunity. Any trade secrets or proprietary financial information, which a
Respondent believes should be exempted from disclosure, shall be specifically identified and
marked as such. Blanket-type identification by designating whole pages or sections shall not
be permitted and shall be invalid.
Respondent acknowledges and agrees that the Port reserves the right to independently
determine whether any document is subject to disclosure and to make such information
available to the extent required by applicable law, without any restriction.
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E.

Indemnification and Respondent’s Liability
If Respondent is awarded this concession opportunity, it will be required to agree to the
indemnification clause contained in the Ground Lease (Attachment 12). Respondent shall be
responsible for any and all damages to the Port’s premises resulting from the negligent acts or
willful misconduct of the Respondent’s agents or employees.

F.

Title VI Solicitation Notice
The Port of Oakland, in accordance with the provisions of Title VI of the Civil Rights Act of 1964
(78 Stat. 252, 42 U.S.C. §§ 2000d to 2000d-4) and the Regulations, hereby notifies all bidders
that it will affirmatively ensure that any contract entered into pursuant to this advertisement,
disadvantaged business enterprises will be afforded full and fair opportunity to submit bids in
response to this invitation and will not be discriminated against on the grounds of race, color,
or national origin in consideration for an award.

G.

Race/Gender Neutral Solicitation
The requirements of 49 CFR Part 26 apply to this concession opportunity. It is the policy of the
Port to practice nondiscrimination based on race, color, sex, or national origin in the award or
performance of this concession opportunity. The Port encourages participation by all firms
qualifying under this solicitation regardless of business size or ownership.

H.

Port’s Right to Modify; Amendments
Respondents are advised that the Port has not incurred any obligations or duties in soliciting
this RFP. The Port, at its sole discretion, reserves the right to reject any or all proposals
submitted in response to this RFP; to request additional information or clarification of
information submitted; to cancel or modify, in part or in its entirety, this RFP; to request new
RFPs or pursue any other means for obtaining the desired services and development; to waive
any informalities or minor irregularities in the RFP, and other inconsequential deviations from
the RFP’s requirements. The Board retains the right to award this concession opportunity in
part or in total to the Respondent(s) of its choice, and to decide to undertake the concession
opportunity or to terminate the concession opportunity at any time prior to award of the
concession opportunity and approval of Ground Lease.
The Port may, at its sole discretion, issue amendments to this RFP at any time before the time
set for receipt of Proposals. Respondents are required to acknowledge receipt of any
amendments (addenda) issued to this RFP by acknowledging the Addendum in the space
provided on the RFP Acknowledgement and Signature Form. The Port shall not be bound by
any representations, whether oral or written, made at a pre-proposal, pre-contract, or site
meeting, unless such representations are incorporated in writing as an amendment to the RFP
or as part of the final Ground Lease. All questions or requests for clarification concerning
material terms of this RFP or the Ground Lease should be submitted in writing for consideration
as an amendment.

I.

Conflicts of Interest
By submitting a proposal, the Respondent represents that it is familiar with Section 1090 and
Section 87100 et seq. of the California Government Code, and that it does not know of any facts
that constitute a violation of said sections in connection with its proposal. Respondent also
represents that its proposal has completely disclosed to the Port all facts bearing upon any
possible interests, direct or indirect, which Respondent believes any member of Port, or other
officer, agent or employee of Port or any department presently has, or will have, in any
agreement arising from this RFP, or in the performance thereof, or in any portion of the profits
there under. Willful failure to make such disclosure, if any, shall constitute ground for rejection
of the proposals or termination of any agreement by Port for cause. Respondent agrees that if
it enters into a contract with the Port, it will comply with all applicable conflict of interest codes
adopted by the City of Oakland and Port of Oakland and their reporting requirements.
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J.

Respondent to Bear Cost of RFP Response
All costs directly or indirectly related to responding to this RFP, attending any Mandatory PreProposal Meetings, selection meetings, and interviews are entirely the responsibility of the
Respondent and shall not be chargeable to the Port.

K.

Compliance With Laws
The Respondent must comply with all laws, ordinances, regulations and codes of the Federal,
State, and Local Governments, which may in any way affect the preparation of proposals or the
performance of the Ground Lease.

L.

Respondent’s Relationship
The Respondent’s relationship to the Port shall be that of independent contractor and not
deemed to be a partner, joint venture, principal, agent, employer, or employee of the Port.

M.

Proposal Considerations and Legal Proceeding Waiver
The Port has absolute discretion with regard to acceptance and rejection of proposals. In order
to be considered, the Respondent waives the right to bring legal proceedings challenging the
Board’s choice of the award.

N.

False Statements
False statements in a Proposal will disqualify the Proposal.

O.

Taxes
The Respondent will be responsible for all Federal, State, and Local taxes.

P.

Withdrawal or Modification of Offers
The Respondent may modify a Proposal in writing at any time before the deadline for submission
of a Proposal. The Respondent may withdraw a Proposal at any time after the Proposal Due
Date, subject to forfeiture of the Proposal Deposit.

Q.

Acceptance
Any Proposal received shall be considered a Proposal that may be accepted or rejected, in whole
or in part, by the Port based on initial submission with or without discussions or negotiations.

R.

Representations
No representations or guarantees of any kind, either made orally, or expressed or implied, are
made with regard to the matters contained in this RFP, including any attachments, letters of
transmittal, or any other related documents. The Respondent must rely solely on its own
independent assessment as the basis for the submission of any Proposal made.

S.

Award Consideration
The Port shall not be bound to accept the highest financial Proposal and will award the
concession opportunity (if any) to the Company selected through the competitive process (and
any subsequent interviews) outlined in this RFP.

T.

Protest Procedures
Any Respondent that has timely submitted a responsive Proposal may file a protest of award in
accordance with the provisions set forth below:
1. Any protest must be submitted in writing to the Secretary of the Board, by 5:00 p.m. of the
fifth (5th) business day following publication of the identity of the apparent successful
Respondent (or of notice of intended award, if such notice is issued).
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2. The protest must include the name, address, and telephone number of the person
representing the protesting party.
3. The initial protest document must contain a detailed and complete statement of the basis
for the protest, including (without limitation) all facts, supporting documentation, legal
authorities, and argument in support of the grounds for the protest; any matters not set
forth in the written protest shall be deemed waived. All factual contentions must be
supported by competent, admissible, and creditable evidence.
Any protest not conforming to the foregoing shall be rejected by the Port without recourse.
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Attachment 1: Non Collusion Declaration

RFP: Hotel and Restaurant Development at Oakland International Airport
(To Be Executed By Respondent and Submitted With Proposal)
I, ______________________________________________________, declare as follows:
That I am the _________________of ________________________________, the party making
the attached proposal; that the attached proposal is not made in the interest of, or on behalf of, any
undisclosed person, partnership, company, association, organization, or corporation; that the proposal is
genuine and not collusive or sham; that the Respondent has not directly or indirectly induced or solicited
any other Respondent to put in a false or sham proposal, or that anyone shall refrain from proposing; that
the Respondent has not in any manner, directly or indirectly, sought by agreement, communication, or to
fix any overhead, profit, or cost element of the proposal price, or of that of any other Respondent, or to
secure any advantage against the public body awarding the contract of anyone interested in the proposed
contract; that all statements contained in the proposal are true; and further, that the Respondent has not,
directly or indirectly, submitted his or her proposal price or any breakdown thereof, or the contents thereof,
or divulged information or data relative thereto, or paid, and will not pay, any fee to any corporation,
partnership, company association, organization, proposal depository, or to any member or agent thereof
to effectuate a collusive or sham proposal.
Any person executing this declaration on behalf of a Respondent that is a corporation, partnership,
joint venture, limited liability company, limited liability partnership, or any other entity, hereby represents
that he or she has full power to execute, and does execute, this declaration on behalf of the bidder.
I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct.
Executed this ____________ day of __________________________, 201__, at
_____________________________, ___________
_______________________________________
Signature
Authority: Public Contract Code § 7106; Code of Civ. Proc. § 2015.5
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Attachment 2: Statement of Equal Employment
Opportunity

RFP: Hotel and Restaurant Development at Oakland International Airport
I

hereby

certify

that

_________________________________________________(Legal

Name

of

Respondent/Supplier/Consultant/Contractor), will not discriminate against any employee or applicant for
employment because of because of race, color, religion, sex, national origin, ancestry, age (over 40),
physical or mental disability, cancer-related medical condition, a known genetic pre-disposition to a disease
or disorder, veteran status, marital status, or sexual orientation.

I declare under penalty of perjury under the laws of the state of California that the information I have
provided herein is true and correct and is of my own personal knowledge.

BY: __________________________________________
Date
__________________________________________
Print Name
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Attachment 3: RFP Acknowledgement and
Signature Form
RFP: Hotel and Restaurant Development at Oakland International Airport
The undersigned having carefully examined the location of the proposed work, the local conditions of
the place where the work is to be done, the Invitation, the General Conditions, the Specifications and
all of the documents for this project, proposes to enter into a contract with the Port of Oakland to
perform the work listed in this RFP, including all of its component parts, and to furnish any and all
required labor, materials, equipment, insurance, bonding, taxes, transportation and services required
for this project in strict conformity with the plans and specifications prepared, including any Addenda,
within the time specified.

Addendum Acknowledgement:
The following addendum (addenda) is (are) acknowledged in this RFP: _________________________

Acknowledgement and Signature:
1. No Proposal is valid unless signed in ink by the person authorized to make the proposal.
2. I have carefully read, understand and agree to the terms and conditions on all pages of this
RFP. The undersigned agrees to furnish the services stipulated in this RFP.
3. I represent that I am familiar with Section 1090 and Section 87100 et seq. of the California
Government Code, and that I do not know of any facts that constitute a violation of said sections
in connection with the proposal.
Respondent Name and Title: ___________________________________________________________
Company Name: _____________________________________________________________________
Address: ____________________________________________________________________________
Telephone: _____________________________

Fax: ____________________________________

Email:

Cell Number: _____________________________

________________________________

Contractor License # (if applicable): _________

Expiration Date: ______________________

Federal Tax Identification Number: _____________________
Authorized Signature: _____________________________________

Date: ________________

Decline RFP:
We do not wish to submit a Proposal on this Project. Please state your reason below. Please also
indicate if you would like to remain on our Supplier list.
Reason: ___________________________________________________________________________
___________________________________________________________________________________
Company:_____________________________ Address: _____________________________________
Name: ___________________________ Signature_________________________ Date:___________
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Attachment 4: Statement of Adherence to
Labor Peace Rule

RFP: Hotel and Restaurant Development at Oakland International Airport
The undersigned acknowledges that it has carefully reviewed, understand, and agree to the terms of
the Labor Peace Rule attached to this RFP. The undersigned understands that compliance with the
Labor Peace Rule is a material term to performing this concession opportunity. If selected as the
successful Respondent, the undersigned agrees to fully comply with the Labor Peace Rule.
If selected as the successful Respondent, the undersigned agrees to obtain and provide to the Port the
required Labor Peace Agreement prior to executing the Ground Lease.
The undersigned also agrees and acknowledges that the Port has a proprietary interest in the timely
placement of the successful Respondent and the successful Respondent’s operations under a Labor
Peace Agreement (as defined in the Labor Peace Rule) and that undue delay in reaching such Labor
Peace Agreement would interrupt the provision of services to Airport passengers and subject
concessions to labor disruptions.
RESPONDENT

(to be signed by at least one authorized signatory from each entity/partner submitting this Proposal)

Entity Name: ______________________

Entity Name: ______________________

Signature: ________________________

Signature: ________________________

Title: ____________________________

Title: ____________________________

Date: __________________________

Date: __________________________

Entity Name: ______________________

Entity Name: ______________________

Signature: ________________________

Signature: ________________________

Title: ____________________________

Title: ____________________________

Date: __________________________

Date: __________________________
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Attachment 5-A: Quarterly Reporting for Participation of Airport Concession
Disadvantaged Business Enterprises (ACDBE)
Prime Concessionaire Submitting Report: _________________________________________ For Quarter Ending: ______________
Name and Address of
Prime Concessionaire and
Airport Concession Disadvantaged
Business Enterprise (ACDBE)

Telephone and Fax
Numbers
Email Address

ACDBE *
Certification
Number

Description
of Prime and
ACDBE Services

Dollar Amount of
Sales, Purchase or
Lease of Goods and
Services

Lease
Amount
Or
Minimum
Annual
Guarantee

Total
Lease
Amount

*The certified firm is issued a certificate by the California Unified Certification Program (CUCP). ACDBE status may be obtained by accessing the CUCP website:
www.dot.ca.gov/hq/bep/index.htm or by calling (916) 324-1700 or (866) 810-6346. If the firm was certified as an ACDBE at the time it started work on this lease, but was
decertified before completing its portion of the work, enter the dollar amount of ALL services performed by the firm, INCLUDING SERVICES PERFORMED AFTER THE
CERTIFICATION DATE. This report must be submitted with the Form of Quarterly Report Certificate. For questions regarding this form, contact Lila Zinn at (510) 627-1485.

OAK Quarterly ACDBE April 2011

RFP: Hotel and Restaurant Development at OAK, Attachment 5-A

Attachment 5-B: Quarterly Report Certificate
Letter

(Below is a sample Quarterly Report Certificate Letter that must be filed with the quarterly Airport
Concession Disadvantaged Business Enterprise Report)

(Print on Company Letterhead)

(Date)

Mr. Bryant L. Francis
Director of Aviation
Port of Oakland
530 Water Street
Oakland, CA 94607

Dear Mr. Francis:

I, _________________________, do hereby certify as follows:
1.

I am the [ insert a title - Chief Financial Officer] of _____________________, the Permittee/Lessee

under a Permit/Lease with the Port of Oakland for (fill in type of service) with dated _____________, 20xx
(the “Permit/Lease”).

2.

The attached Quarterly Report of the Permittee/Lessee for the quarter ending ______________, 20_,

was prepared in accordance with all of the applicable requirements of the Permit/Lease, and all of the
information contained in this Quarterly Report is true and correct.
Sincerely,

Signature

Name

Title
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OAK Quarterly ACDBE April 2011

Attachment 6: Disadvantaged Business
Enterprise Program Affidavit

RFP: Hotel and Restaurant Development at Oakland International Airport

I hereby certify that ___________________________________________________(Legal Name of
Respondent/Supplier/Consultant/Contractor), shall carry out applicable requirements of 49 Code of
Federal Regulations (CFR) Part 23 in the award and administration of this contract and cooperate with
the Port of Oakland in meeting its commitments and objectives with regard to ensuring
nondiscrimination, and shall use best efforts to ensure that barriers to participation of Disadvantaged
Businesses do not exist.
Upon execution of an Agreement, the selected consultant will be required to complete quarterly DBE
attainment reports and a final report at contract completion, and submit them to the Social Responsibility
Division.
I declare under penalty of perjury under the laws of the state of California that the information I have
provided herein is true and correct.

BY: __________________________________________
Date
_________________________________________
Print Name
_________________________________________
Title
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Attachment 7: City of Oakland City Charter
§ 728 and Port Living Wage Policy
Information
EMPLOYERS SUBJECT TO § 728 OF THE CITY CHARTER MUST COMPLY WITH THE
FOLLOWING REQUIREMENTS:
1) Pay all non-exempt employees the living wage rates (As of July 1, 2017, $15.31 without health
benefits or $13.32 with health benefits). Port Ordinance No. 3666, as amended, also requires
that covered businesses provide employees at least twelve compensated days off per year,
including holidays.
2) Pay at least $1.99 per hour worked toward the provision of health care benefits for employees
and/or their dependents, if the employer claims credit for health benefits.
3) Provide written notification to each current and new employee, at time of hire, of
his or her rights to receive the benefits under the provisions of these regulations.
The notification shall be provided in English, Spanish and other languages spoken by a
significant number of the employees, and shall be posted prominently in communal areas at the
work site. A copy of said notification is available from the Port Division of Social Responsibility.
4) Provide all employees earning less than $12/hour notification in English, Spanish, and any other
language spoken by a significant number of employees of their right to advance Earned Income
Credit payments.
5) Maintain a list of the name, address, date of hire, occupation classification, rate of
pay, benefits paid for each of its employees, and compensated time off - and submit
this list to the Port’s Social Responsibility Division, Attention: Connie Ng-Wong,
Living Wage Compliance Officer, by March 31st, June 30th, September 30th, and
December 31st of each year. If a covered employer has obtained a waiver from the Port
Board of Directors, then the employer must still submit an annual payroll report covering each
of its employees by December 31st of each year. Failure to provide the list within five days of
the due date will result in a penalty of $500 per day. Covered employers shall maintain payrolls
and basic records for all employees and shall preserve them for a period of at least three years
after the close of the compliance period.
6) Require subcontractors, tenants and subtenants, or licensees who are covered by these
requirements to comply with the provisions of these regulations. Covered employers shall
be responsible for including language committing the subcontractor's, tenant’s or
licensee’s agreement to comply, in the contract with the subcontractor. Covered
employers shall submit a copy of such subcontracts or other such agreements to the Port
Division of Social Responsibility.
7) Permit authorized Port representatives access to work sites and, with employee consent,
relevant payroll records for the purpose of monitoring compliance with these regulations,
investigating employee complaints of non-compliance and evaluating the operation and effects
of these regulations, including the production for inspection and copying of its payroll records
for any or all of its employees for the applicable compliance period. Permit a representative of
the labor organizations in its industry to have access to its workforce at the Port during nonworking time and in non-work areas to ensure compliance.
Employers who fail to submit documents, declarations or information required to demonstrate
compliance with these regulations shall be deemed noncompliant or non-responsive and subject to the
remedies as set forth in §728.
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Attachment 7-A: Employer Self-Evaluation
for Port of Oakland Living Wage

COVERED BUSINESS CHECKLIST WRITE YES/NO ANSWER IN APPROPRIATE BOX:
1.

Is the Business entering into a contract, tenancy agreement or subordinate
agreement (such as, subcontract, subtenancy, or sublicense) with the Port? If no,

go on to question 2. If yes, go to question 3.
2.

Has the Business amended an existing contract, tenancy agreement or subordinate
agreement at any time since April 2002? If no to 1 and 2, stop here: the business is

not covered. If yes, go to question 3.
3.

Is the contract with Aviation or Maritime divisions for a value of greater than $50,000
over the life of the contract (over the next five years if contract is for less than a year
and expected to be renewed or extended)? If no, stop here; the contract is not

covered. If yes, go to question 4.
4.

Is the contract for service other than the delivery of products, equipment or
commodities? If no, stop here: the business is not covered. If yes, go to question 5.

5.

Does the Business employ more than 20 employees who spend at least 10 hours per
week (4 hours per week if part time employees) working under the contract with the
Port or on Port property? Indicate the number of employees that are employed by
the Contractor_________. If no, stop here the business is not covered. If yes, go to

question 6. exemptions for specified employees of a covered employer.

All employees of a covered employer are required to be provided compensation and other
benefits as provided under §728 of the Charter, except for specified employees exempt
under the following exemptions. The following questions should be answered for each
employee.
6.

Does the employee work less than 25% of his/her time (10 hours per week for full
time employee) under the contract with the Port? If yes, stop here; the specified
employee is exempt. If no, go to question 7.

7.

Is the employee under 21 years of age, employed by a government agency or
nonprofit for after school or summer employment, or as a trainee for 90 days or less?
If yes, stop here; the specified employee is exempt. If no, go to question 8.

8.

Has the Business obtained a waiver that covers the employee? If yes, stop here; the

9.

Is the employee participating in a bona-fide temporary job-training program in which
a significant part of the compensation consists of acquiring specialized knowledge,
abilities or skills in a recognized trade? If yes, stop here; the specified employee is

specified employee is exempt. If no, go to question 9.

exempt. If no, go to question 10.
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10.

Is the employee a volunteer who is not compensated other than for incidental
expenses or stipends? If yes, stop here; the specified employee is exempt. If no, go
to question 11.

11.

Is the employee working for the Business less than 20 hours per week for a period
of 6 months or less? If yes, stop here the specified employee is exempt. If no, go
to question 12.

12.

Of the remaining employees (employees for which no exemption applies as indicated
by your answers to questions 6 through 11), are there 20 or fewer non-exempt
employees working for the employer under the Port Contract? If yes, stop here; each
of the remaining specified employee(s) is/are exempt. If no, each of the remaining
specified employee(s) is covered by §728.

The undersigned authorized representative of Contractor hereby certifies under penalty of perjury that
all of the information on this form is true and accurate.
____________________________________
Company Name

_____________________________________
Signature of Authorized Representative

____________________________________
Address

_____________________________________
Type or Print Name & Title

____________________________________
Area Code and Phone

_____________________________________
Email Address

____________________________________
Name of Primary Contact

_____________________________________
Date

_______________________________________________________________________________
Project Name (Be Specific)

Submit Completed Checklist To:
Connie Ng-Wong
Port of Oakland
Social Responsibility Division
530 Water Street

Oakland, CA 94607
Phone: (510) 627-1390 Fax: (510) 451-1656
Email: cng-wong@portoakland.com
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Attachment 7-B: Certificate of Compliance –
Living Wage
The City of Oakland Living Wage Charter §728 ("§728") and Port Ordinance No. 3666 (“Ordinance 3666”)
as amended, provide that certain employers that enter into a contract, lease, license (or a subcontract,
sublease, sublicense, or other agreement) with the Port for $50,000 or more over the term of the contract
and certain recipients of Port financial assistance for $50,000 or more shall pay a prescribed minimum level
of compensation to their covered employees (“Employees”).
The undersigned (“Contractor”) submits this certificate under penalty of perjury and as a condition of
payment of its invoice(s) for service provided under the ___________________________ agreement
between the Port and Contractor.
1)
2)
3)
4)

Contractor hereby certifies that it is in compliance with §728 and Ordinance 3666 with respect to all
non-exempt Employees of Contractor engaged in Port-related employment or work on Port property.
Contractor herby acknowledges that the Port is relying on Contractor’s certification of compliance
with §728 and Ordinance 3666 as a condition of payment of Contractor’s invoice(s).
Contractor understands that it may be subject to fines or penalties for noncompliance with §728 and
Ordinance 3666 up to and including potential fines of $500 per day until Contractor complies.
Contractor hereby certifies that claims, records and statements relating to Contractor’s compliance
with §728 and Ordinance 3666 are true and accurate, that such claims, records and statements are
made with the knowledge that the Port will rely on such claims, records and statements, and that
such claims, records and statements are submitted to the Port for the express benefit of Contractor’s
employees engaged in Port-related employment or work on Port property.

Please check the appropriate box and sign below
Contractor hereby certifies its compliance with all of its obligations under §728 and Ordinance
3666;
Contractor hereby certifies that all Employees of Contractor working under Contractor’s contract
with the Port are compensated at wage rate(s) greater than $12.00 per hour;
Contractor hereby certifies that it is not currently covered by §728 or Ordinance 3666. Contractor
further certifies that should §728 or Ordinance 3666 become applicable, Contractor will comply
with all of its Living Wage obligations.
All terms used herein and not defined shall have the meaning ascribed to such terms in §728 and Ordinance
3666.
The undersigned authorized representative of Contractor hereby certifies under penalty of perjury that
all of the information on this form is true and accurate.
____________________________________
Company Name

_____________________________________
Signature of Authorized Representative

____________________________________
Address

_____________________________________
Type or Print Name & Title

____________________________________
Phone and Email

_____________________________________
Date

_______________________________________________________________________________
Project Name (Be Specific)
Submit to: Connie Ng-Wong, Port of Oakland, Social Responsibility Division, 530 Water Street,
Oakland, CA 94607. Email: cng-wong@portoakland.com
RFP: Hotel and Restaurant Development at OAK, Attachment 7-B

Attachment 8: Statement of Living Wage
Requirements
RFP: Hotel and Restaurant Development at Oakland International Airport
I hereby certify that ___________________________________________________(Legal Name of
Respondent/Supplier/Consultant/Contractor), has reviewed the Living Wage Requirements, included
herein as Attachment 7 to this Request for Proposal and will comply with said requirement. Upon
execution of an Agreement, the selected consultant will be required to complete the attached Employer
Self-Evaluation Form and Certificate of Compliance –Living Wage Form of this Request for Proposal, and
submit them to the Social Responsibility Division.
I declare under penalty of perjury under the laws of the state of California that the information I have
provided herein is true and correct.

_________________________________________
Signature
_________________________________________
Print Name
_________________________________________
Title
_________________________________________
Date

RFP: Hotel and Restaurant Development at OAK, Attachment 8

Attachment 9: Insurance Requirements
RFP: Hotel and Restaurant Development at Oakland International Airport

All of the Port’s Insurance requirements are incorporated into the Ground Lease attached to this
Request for Proposal (Attachment 12).

RFP: Hotel and Restaurant Development at OAK, Attachment 9

Attachment 10: Insurance Acknowledgement
Statement
RFP: Hotel and Restaurant Development at Oakland International Airport

I hereby certify that ____________________________ (Legal Name of Respondent) agrees to meet all
of the Port’s Insurance requirements included in the Ground Lease attached to this Request for Proposal
(Attachment 12) and Respondent will be able to evidence such insurance when and if awarded the
contract and will provide proof of insurance at the time of project award if awarded the contract.

I declare under penalty of perjury under the laws of the state of California that the information I have
provided herein is true and correct and is of my own personal knowledge.

BY: _________________________________________
Date
_________________________________________
Print Name
_________________________________________
Title

RFP: Hotel and Restaurant Development at OAK, Attachment 10

Attachment 11: Proposal Deposit

Deposit
Required

Each Proposal must be accompanied by a Proposal Deposit in the form of a check
in the amount of $25,000, made payable to the Port of Oakland.
NOTE: In the event the Port cancels the RFP process or the award of the Ground
Lease prior to its execution, all Respondents’ Proposal Deposits will be returned
within thirty (30) days.

Successful
Respondent’s
Proposal
Deposit

The Port will return or refund the successful Respondent’s Proposal Deposit within
thirty (30) days after both the Port and the successful Respondent have executed
the Ground Lease so long as the successful Respondent executes and returns the
Ground Lease by the date required by the Port.
If the successful Respondent…

Then the Proposal Deposit will be…

Executes and returns the Ground Lease
by the date required by the Port
Fails to execute and return the Ground
Lease by the date required by the Port

Refunded to the successful Respondent
Forfeited to and retained by the Port as
liquidated damages

NOTE: Claims by Respondent of error or mistake shall not be a basis for recovery
of the Proposal Deposit.

Unsuccessful
Respondent’s
Proposal
Deposit

Proposal Deposits from the unsuccessful Respondent(s) will be returned or
refunded within thirty (30) days of the Board’s award of the concession
opportunity to the successful Respondent.
In no event, however, shall the unsuccessful Respondent’s Proposal Deposit be
held by the Port beyond a period of one-hundred-twenty (120) days after the
Proposal Due Date.

RFP: Hotel and Restaurant Development at OAK, Attachment 11

Attachment 12: Ground Lease

(attached on following page)
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LEASE
(Lease of Real Property
Located in City of Oakland,
County of Alameda)

Between

PORT OF OAKLAND

And

[

]

Dated

[

[
[

], 20[ ]

]
] LEASE
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LEASE
THIS LEASE (this “Lease”), dated for reference purposes as of [
], 20[ ], by
and between the CITY OF OAKLAND, a municipal corporation (the “City”), acting by and through
its Board of Port Commissioners (the “Port”), and [
] (“Lessee”),

W I T N E S S E T H:

WHEREAS, the City of Oakland is the owner in fee of that certain property located in the
Port Area of the City of Oakland (the “Port Area”) at 9532 Earhart Road, Oakland, California,
consisting of approximately 3.86 acres of land hereinafter referred to as the “Property,” the Property
together with the improvements presently and thereafter constructed and/or installed thereon being
sometimes collectively being referred to hereinafter as the “Premises”; and
WHEREAS, the Port is vested with the complete and exclusive power, and it is the Port’s
duty for and on behalf of the City with respect to the Port Area, to make provisions for the needs of
commerce, shipping, and navigation of the port, to promote and develop the Port Area, and in the
exercise of such power and fulfillment of such duty, to enter into any lease of City-owned properties
in the Port Area upon such terms and conditions as the Board of Port Commissioners shall prescribe,
which terms and conditions shall include control over the rates, charges and practices of the Lessee
to the extent permitted by law; and
WHEREAS, the Port desires to develop, alter and improve the Property in order to provide
for improvements and facilities that will service and enhance the Port’s use of the Port Area while
promoting the commerce, shipping, and navigation in the Port Area; and
WHEREAS, the Port has determined that commerce, shipping, and navigation of the Port
will be promoted and enhanced by leasing the Property to Lessee for the uses and purposes, and
subject to the terms and conditions, set forth in this Lease;
NOW, THEREFORE, for the better promotion of commerce, shipping, and navigation and
the development of the Port, and for and in consideration of the faithful performance of the Port and
Lessee of the terms, covenants and conditions hereof and of the payments herein provided to be made
by Lessee, the Port and Lessee hereby agree as follows:

[
[

]
] LEASE
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1.

Lease and Description of the Property:

1.1.
Definitions: Definitions of terms used in this Lease are contained in
Section 45 (Definitions) and elsewhere in this Lease. Those definitions shall apply unless otherwise
provided in this Lease or otherwise reasonably required given the context in which a term is used in
this Lease.
1.2.

Premises:

(a)
Description: The Port has leased and demised, and by these presents
does lease and demise unto Lessee, and Lessee by these presents does lease, hire and take from the
Port, the Premises, which are located in the Port Area of the City of Oakland, County of Alameda,
State of California. The land included within the Premises is more particularly described and depicted
respectively in Exhibit A and Exhibit B attached hereto and by this reference incorporated herein.
This Lease is subject to (1) all easements, covenants, conditions,
restrictions, reservations, rights of way, liens, encumbrances and other matters of record, (2) all
matters discoverable by physical inspection of the Premises or that would be discovered by an
accurate survey of the Premises, and (3) all matters known to Lessee or of which Lessee has notice,
constructive or otherwise including, without limitations, those shown on attached Exhibits A and B.
(b)
Delivery of Premises: The Port will deliver possession of the
Premises to Lessee on the Term Commencement Date (defined in Section 2.1 below).
1.3.
Reserved Easements: The Port reserves to itself and the right to grant to
others in the future nonexclusive utility easements (including easements for construction,
maintenance, repair, replacement, and reconstruction) over, under, through, across or on the Premises
in locations that will not unreasonably interfere with Lessee’s use thereof. Lessee shall not be
obligated to maintain or repair easement facilities unless the need for repair is caused by Lessee’s
negligence or other wrongful conduct. Any interference shall be temporary, and all work on the
Premises shall proceed expeditiously. Lessee shall be given reasonable notice before commencement
of any work on the Premises. Such work shall not result in the closure of any business on the
Premises. In the event the installation or maintenance of such future utility lines in such easements
causes any damage to the Premises, or any portion thereof, including, but not limited to, pavement,
curbs, and sidewalks, the same shall be repaired by the Port at its expense, if not so repaired by the
party installing and maintaining the line.
The Port also reserves to itself and the right to grant to others in the future
nonexclusive easements over outside portions of the Premises for purposes of access to adjacent Port
property (including, without limitation, access to improvements owned by others such as buildings
owned by Port tenants on Port land and access for purposes such as maintenance, installation or repair
of utilities, use of restrooms, and construction, maintenance, repair, replacement or reconstruction of
improvements or facilities located on such Port property.)
1.4.
Tidelands: This Lease and the Premises shall at all times during the Term of
this Lease be subject to the limitations, conditions, restrictions and reservations contained in and
2
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prescribed by the Act(s) of the
__________________________.

Legislature

of

the State

of California, entitled

1.5.
Access to Premises: Lessee, its agents, employees, and third persons using
the Premises with the consent and approval of Lessee shall have necessary access to the Premises
over other areas owned or controlled by the Port, but only in connection with the business operations
of Lessee on the Premises, and only over those areas specifically designated from time-to-time by the
Port.
1.6.
Aviation Operations: Lessee releases the Port from any present or future
liability whatsoever and covenants not to sue the Port for damages or any other relief based directly
or indirectly upon noise, light, vibrations, smoke, air currents, electronic or other emissions or flight
(including overflight of the Property) occurring as a result of aviation or airport or airport-related
operations at or otherwise associated with the Oakland International Airport, said release and
covenant to include, but not be limited to, claims (known or unknown) for damages for physical or
emotional injuries, discomfort, inconvenience, property damage, death, interference with use and
enjoyment of property, nuisance, or inverse condemnation or for injunctive or other extraordinary or
equitable relief. It is further agreed that the Port shall have no duty to avoid or mitigate such damages
by, without limitation, setting aside or condemning buffer lands, rerouting air traffic, erecting sound
or other barriers, establishing curfews, noise or other regulations, relocating airport facilities or
operations or taking other measures, except to the extent, if any, that such actions are validly required
by governmental authority.
The Port reserves from the Property an easement for flight of aircraft in or
adjacent to the airspace above the Property and for the existence and imposition over, on and upon
said parcel of noise, light, vibrations, smoke, air currents, electronic or other emissions, discomfort,
inconvenience, interference with use and enjoyment, and any consequent reduction in market value
which may occur directly or indirectly as a result of aviation, airport or airport-related operations at
or otherwise associated with use of the Oakland International Airport. Lessee accepts the Property
subject to the risks and activities hereinabove described.
2.

Effective Date; Term; Options To Extend Term:

2.1.
Effective Date; Term: This Lease shall become effective upon the effective
date of the ordinance authorizing this Lease and the Port Attorney’s approval of the form and legality
of this Lease (the “Effective Date”). However, if (a) because of the referendum process the ordinance
does not become effective immediately upon the expiration of 30 days from and after the date of its
final passage or (b) the Port Attorney does not approve the form and legality of this Lease within
30 days from and after the date that Lessee and the Port have executed this Lease, then this Lease
shall not become effective except by mutual written agreement of the Port and Lessee.
The term of this Lease (“Term”) shall be [
] years (subject to approval
by the Federal Aviation Administration) commencing upon the first day of the first full calendar
month after the Effective Date (the “Term Commencement Date”).
2.2.

No Options To Extend Term: No party has any option to extend the Term

of this Lease.
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3.

Use of Premises:

3.1.
Required and Permitted Uses: The Property shall be used by Lessee only
for the construction of Buildings and facilities incidental and reasonably related thereto, and except
to the extent not reasonably practicable during said construction, the Premises shall be used
continuously thereafter by Lessee only for use as a Hotel and Restaurant Concession, and for uses
incidental and reasonably related thereto (but only to the extent allowed under the terms of this Lease).
The Premises shall not be used for any other purpose, and specifically shall not be used for the
Prohibited Uses.
Lessee and Port agree that a primary purpose and an essential consideration
for this Lease is for the Port to promote, facilitate, aid, and enhance commerce, shipping, and
navigation in the Port Area, including public access and facilities for public use and enjoyment, by
providing for the development and operation of the Premises pursuant to this Lease. Lessee and the
Port agree that consistent with that primary purpose and essential consideration, Lessee under this
Lease has an affirmative obligation to undertake the construction and renovation specified hereunder
and during the entire Term of this Lease to use the Premises for the mandatory purposes specified
hereinabove. Lessee acknowledges that this Lease is a part of the Port’s overall planning efforts to
better promote and accommodate commerce and navigation in the Port Area, and that the terms and
conditions specified herein concerning use of the Property are, and will in the future be, an integral
part of the Port’s overall planning. Lessee further acknowledges that any uses of the Property
inconsistent with the uses specified herein will contravene the primary purpose of this Lease and
interfere with the promotion and accommodation of commerce and navigation in the Port Area.
This Lease and all the provisions hereof shall be subject to whatever right the
United States Government now has, or in the future may have or acquire, affecting the control,
operation, regulation and taking over of the Airport or the exclusive or nonexclusive use of the Airport
by the United States during the time of war or national emergency.
It is understood and agreed that this Lease to use the Premises, as provided
herein, extends only to the Premises and does not extend to the use of or access to the ramps, taxiways,
landing areas, or any other area of the Airport. It is also understood and agreed that nothing herein
contained shall be construed to grant or authorize the granting of an exclusive right within the meaning
of Section 308(a) of the Federal Aviation Act of 1958 (49 U.S.C. § 40103(e)). The Port reserves the
right to further develop or improve the landing area of the Airport as it sees fit, regardless of the
desires or views of Lessee and without interference or hindrance. The Port also reserves the right, but
shall not be obligated to Lessee, to maintain and keep in repair the landing area of the Airport and all
publicly-owned facilities of the Airport, together with the right to direct and control all activities of
Lessee in this regard. This Lease shall be subordinate to the provisions and requirements of any
existing or future agreements between the Port and the United States, relative to the development,
operation or maintenance of the Airport.
3.2.
Limited Uses; Compliance with Law; Indemnity: Lessee shall not use or
permit the Premises or any part of the Premises, to be used in whole or in part for any purpose other
than as set forth in this Lease, nor for any use, operation or activity in violation of any present or
future laws, ordinances, general rules or regulations of any public or governmental authority
4
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(including, without limitation, the City and the Port), including, without limitation, the Charter of the
City (including, without limitation, Section 728 titled “Living Wage and Labor Standards at PortAssisted Businesses”), laws, ordinances (including, without limitation, Port Ordinance No. 3666
titled “An Ordinance Establishing a Living Wage Requirement”), general rules, permits or regulations
relating to human or public health, the environment, water, sanitation, safety, welfare (collectively
solely for purposes of this Section “Laws or Regulations”); provided that, any Laws or Regulations
adopted by the Port are of general application and do not unreasonably discriminate against Lessee.
Lessee hereby expressly agrees at all times during the Term of this Lease, at its own cost, to maintain
and operate the Premises in a clean, wholesome and sanitary condition, and Lessee agrees that such
obligation shall apply in all cases, including circumstances such as required maintenance. Lessee
shall at all times faithfully obey and comply with all Laws or Regulations.
Lessee may reasonably and in good faith contest any such Law or Regulation
through appropriate proceedings, and, during such contest, Lessee need not comply therewith
provided further, that Lessee shall at all times reasonably protect the interest of the Port under this
Lease, shall indemnify the Port for all Port expenses (exclusive of general office and administrative
expenses) actually and reasonably incurred as a result of said contest, and shall promptly comply with
any such contested Law or Regulation if any such contest is resolved against Lessee. Lessee agrees
to defend and indemnify the Port and Port officers, employees and agents from and against any
penalties or charges and administrative and/or judicial proceedings (including, without limitation,
attorneys’ fees and legal expenses incurred by the Port in connection with such penalties or charges
and proceedings whether or not any such penalties or charges are actually imposed) imposed or sought
to be imposed on or involving the Port for any violation or alleged violation, of any such Laws or
Regulations, including Laws or Regulations regarding disabled or handicapped persons, including,
without limitation, the Americans With Disabilities Act of 1990, and which violation is not solely the
result of the wrongful acts or omissions on the part of the Port or its officers, agents or employees.
Lessee further agrees to waive and release the Port and Port officers,
employees, agents and members of the Board of Port Commissioners from any and all claims,
including claims of negligence, and liability that may arise from any act or failure to act by the Port
in connection with the Port’s providing advice, guidance, or assistance to Lessee or any other tenant,
sub-tenant or assignee regarding compliance with any such Laws or Regulations including, but not
limited to, furnishing educational materials to and organizing meetings for tenants.
3.3.
Encroachers, Trespassers and Other Third Party Hazards: Lessee shall
cause all encroachers, trespassers, and other third parties not legitimately on the Premises to be
lawfully removed.
3.4.

Aviation Related Provisions:

3.4.1. Aviation Related Restrictions: In no event shall Lessee construct,
install, or alter any Improvement at the Premises unless either (a) the Federal Aviation
Administration or a successor federal agency has issued, and the Port has received, a written
determination acceptable to the Port that the construction, installation or alteration will not obstruct
or interfere with the landing and taking off of aircraft from the Airport or otherwise constitute a
hazard to air navigation; or (b) the Port, in the Port’s sole discretion, provides to Lessee written
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authorization for such construction, installation or alteration, expressly stating that such
authorization is valid without the requirement for the issuance and the Port’s receipt of said written
determination. Lessee shall provide the Port with a copy of all paperwork submitted to the Federal
Aviation Administration by or on behalf of Lessee prior to and in connection with the issuance of
such written determination. Any submitted Federal Aviation Administration form requiring
coordinates and/or elevations shall be signed and stamped by a Civil Engineer or Land Surveyor
licensed in the State of California.
Lessee agrees for itself, its successors and assigns that it will not
make use of the Premises in any manner which might obstruct or interfere with the landing and
taking off of aircraft from the Airport or otherwise constitute a hazard. In the event that any of the
foregoing provisions are breached, the Port reserves the right to enter upon the Premises and cause,
or require Lessee to cause, the abatement of any resulting obstruction, interference or hazard at the
expense of Lessee. The foregoing limitations and requirements of this Section are in addition to
other limitations and requirements of this Lease, including provisions regarding Lessee’s
construction of Improvements and permissible use of the Premises.
3.4.2. FAA-Required Contract Provisions: Lessee shall, at all times
during the Term of this Lease, comply with the provisions of the FAA-Required Contract Provisions,
attached as Exhibit E and incorporated by this reference. Lessee shall include compliance with these
provisions in all other agreements it enters into with third parties regarding the Premises.
3.4.3. Elevation and Other Restrictions: In no event shall Lessee in any
manner at any time (a) raise the elevation, or cause, allow or suffer the raising of the elevation, at
any location on the Premises or any other Port property Lessee uses under this Lease, or any portion
of any Improvements, structure or personal property, to higher than 200 feet above ground level,
or such other elevation as may be specified from time to time by the Federal Aviation
Administration or a successor federal agency to be applicable, or (b) take any action, or cause,
allow or suffer any occurrence, at any location on the Premises or any other Port property Lessee
uses under this Lease, which results in any Improvement, structure or personal property penetrating
an imaginary surface emanating from the edge of the nearest airport runway at a 100 to 1 slope out
to 20,000 feet from that runway, or penetrating any other imaginary surface as may be specified
from time to time by general rule or regulation of the Federal Aviation Administration or a
successor federal agency to be applicable, unless either: (1) the Federal Aviation Administration
or a successor federal agency has issued, and the Port has received, a written determination
acceptable to the Port that the elevation involved at the particular location will not be a hazard to
air navigation; or (2) the Port in the Port’s sole discretion otherwise provides to Lessee written
authorization for such elevation or such penetration of the imaginary surface, expressly stating that
such authorization is valid without the requirement for the issuance and the Port’s receipt of said
written determination. Lessee shall provide the Port with a copy of all paperwork submitted to the
Federal Aviation Administration by or on behalf of Lessee prior to and in connection with the
issuance of such written determination. Any submitted Federal Aviation Administration form
requiring coordinates and/or elevations shall be signed and stamped by a Civil Engineer or Land
Surveyor licensed in the State of California.
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In the event any of the foregoing provisions are breached, the Port reserves
the right to enter upon the Premises and cause, or require that Lessee cause, the abatement of any
resulting obstruction, interference or hazard at the expense of Lessee. The limitations and
requirements of the foregoing provisions of this Section are in addition to all other limitations and
requirements in this Lease, including provisions regarding Lessee’s construction of Improvements
and permissible use of the Premises.
3.5.
Standards and Restrictions: The Port has imposed certain standards and
restrictions applicable to the North Airport by Port Ordinance No. 2030, as amended (the “Standards
and Restrictions”). Lessee shall be bound by and agrees to comply with and conform to the Standards
and Restrictions as set forth in said ordinance and as they may from time-to-time be amended;
provided, however, that after the Effective Date no amendment shall apply to the Premises which
requires changes to any Improvements or which requires Lessee to change a use permitted under this
Lease.
3.6.
Public Art Program: This Lease incorporates Port Ordinance No. 3694
(the “Public Art Ordinance”) – including all related amendments, rules, and regulations – with the
same effect as if they were set forth in full in this Lease, unless otherwise expressly provided in
this Lease. In the event of any conflict between the Public Art Ordinance and any express
provision of this Lease, this Lease shall prevail.
Lessee shall not permit a work of visual art (as defined in 17 U.S.C. § 107)
to be installed in the Premises without the prior written consent of the Port, in the Port’s sole
discretion. Any such request to install a work of visual art shall be accompanied by a written
waiver, in a form acceptable to the Port, of the artist’s rights under the Visual Artist’s Rights Act
of 1990 (17 U.S.C. §§ 106A and 113(d)), the California Art Preservation Act (Cal. Civil Code
§§ 987 et seq.), and any other local, state, federal, or international laws that convey rights of the
same nature as those conveyed under 17 U.S.C. § 106A, the California Civil Code §§ 987, et seq.,
or any other type of moral rights protecting the integrity of works of art.
3.7.
Standards for Operation of Hotel and Concession: Lessee shall operate
the Hotel and Concession on the Premises in accordance with the Standards for Operation of Hotel
and Restaurant Concession, attached as Exhibit F and incorporated by this reference.
3.8.
Security Measures: As a material term of this Lease, Lessee shall, at its
sole cost, undertake all security measures to fulfill the requirements in this Section, including
constructing all necessary Improvements and as further described in the Site Security Plan,
attached as Exhibit I and incorporated by this reference.
3.8.1. Access Control: Lessee shall install, maintain, and operate access
control systems for all entry or exit points on the Premises that provide access to pedestrians or
vehicles (“Access Points”.) Such access control systems must be installed, maintained, and operated
at a standard reasonably approved by the Port, and may include electronic systems and continual (i.e.,
24 hours per day, 7 days per week) monitoring by a security guard at each Access Point. Lessee shall
endeavor to minimize the number of Access Points while adequately operating the Hotel and
Restaurant Concession according to the terms of this Lease.
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3.8.2. Video Surveillance: Lessee shall install, maintain, and operate a
video surveillance system of the highest commercial quality (or better) and as further described in this
Subsection (“Video Surveillance System”.) The Video Surveillance System shall continuously
record all Access Points, areas where vehicles park or transit (including, without limitation, parking
areas, porte-cochères, and shuttle bus stops), and main entry points to the buildings on the Premises.
The Video Surveillance System shall also connect to the Port’s security network, purchase and
provide any additional storage space on the Port’s network, and maintain footage according to the
Port’s specifications, as they may be amended.
3.8.3. Security Guard Services: At least one (1) security guard shall
remain on and monitor the Premises at all times. Such security guard shall be uniformed and possess
all necessary licenses (including, without limitation, those required by the California Bureau of
Security & Investigative Services) and qualifications as reasonably required by the Port. Such
security guard shall primarily serve security-related functions and shall be in addition to anyone
monitoring the Access Points and any persons providing Hotel and Restaurant Concession services.
3.8.4. Additional Security Measures: As a material term of this Lease,
Lessee agrees, at its sole cost, to promptly comply with any additional security measures reasonably
requested of the Port to address any security concerns or to maintain the adequacy of existing security
measures. Such additional security measures may include, without limitation, construction of a
perimeter fence around the Premises and upgrading equipment and capabilities of the Video
Surveillance System.
3.9.
Labor Peace Rule: Lessee and its sublessees, successors, and assigns shall
comply with the Labor Peace Rule, attached as Exhibit H and incorporated by this reference.
3.10. Community Benefits: Lessee and its sublessees, successors, and assigns
shall comply with the Community Benefits Provisions, attached as Exhibit J and incorporated by
this reference.
4.

Rent; Rent Adjustment; Security Deposit:
4.1.

Minimum Rent:
4.1.1. [Reserved]
4.1.2. Minimum Rent After Construction: Minimum Rent is $[

] per month.
Lessee shall pay to the Port Minimum Rent on or before the first day
of each and every month during the Term of this Lease, without setoff, in advance and without
previous demand, commencing upon the Minimum Rent Commencement Date which shall mean the
first day of the first full calendar month immediately following the first to occur of the following:
A.
Completion of construction of the Buildings pursuant to this
Lease determined by (i) the recordation of a valid notice of completion or (ii) the issuance of a
certificate of occupancy for all or any portion of the Buildings.
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B.
Any occupancy of any portion of the Buildings for use for the
ultimate purpose as contemplated by this Lease, except for purposes of construction or installation of
the Improvements or fixtures, or solely for purposes of Lessee’s conducting management, leasing or
general administrative functions.
C.

Thirty (30) months from the Effective Date.

Lessee shall submit, or cause to be submitted, to the Port a copy of the
recorded notice of completion and a copy of the certificate of occupancy for all or any portion of the
Buildings, promptly after recordation of such notice and the issuance of such certificate respectively.
Contemporaneously with the commencement of any business operations on the Premises giving rise
to the payment of any Minimum Rent, Lessee shall submit to the Port a written notice of the date of
such commencement and a description of the business operations.
4.1.3. Adjustment of Monthly Rent: At the end of the first 36 months of
the Term of this Lease, and every 36 months thereafter during the remainder of said term (“Rent
Adjustment Date”), the Minimum Rent herein provided to be paid by Lessee on or before the first
day of each calendar month during said remaining term, shall be adjusted to 80% of the monthly
average of the total of the Minimum Rent and Percentage Rent payable to the Port by Lessee for the
12-month period immediately preceding the Rent Adjustment Date; provided, however, that in no
event shall the adjusted Minimum Rent be less than the theretofore existing Minimum Rent. Pending
the final determination of the adjusted Minimum Rent, Lessee shall continue to pay to the Port the
amount of the Minimum Rent for the preceding period, and if the adjusted Minimum Rent as finally
so determined should exceed the amount of Minimum Rent for the previous period, Lessee shall pay
to the Port the accrued excess amount then due within 30 days after the Port sends to Lessee a written
request therefore.
In the event that during the 12-month period immediately preceding
the Rent Adjustment Date no Percentage Rent (as defined hereinafter) was due to the Port, Minimum
Rent shall be adjusted without reference to the average Minimum Rent and Percentage Rent payable
during said 12-month period, but shall be adjusted solely with reference to said percentage increase,
if any, in the Consumer Price Index.
After determination of the adjusted Minimum Rent the amount thereof may
be adjusted upwards and made retroactive to the Rent Adjustment Date in the event and to the extent
that the Port discovers through an audit or otherwise that Percentage Rent paid to the Port during said
preceding 12-month period was less than the sum which actually should have been paid by Lessee to
the Port pursuant to this Lease.
4.2.

Percentage Rent:

4.2.1. Amount of Percentage Rent: Lessee shall pay to the Port, without
setoff and without previous demand, within 15 days after the close of each calendar month of the
Term of this Lease, a further sum, herein called Percentage Rent, equal to [___]% of Gross Receipts
during said calendar month.
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Notwithstanding any other provision (if any) of this Lease to the
contrary, Lessee shall pay all Percentage Rent required by this Lease within 30 days after expiration
or earlier termination of the Term of this Lease.
If any Gross Receipts, upon which Percentage Rent is payable and
which under this Lease may be accounted for on an actual receipt basis, are received by or on behalf
of Lessee after expiration or earlier termination of the Term of this Lease, Lessee shall render a full
report thereof to the Port and shall pay to the Port Percentage rent thereon within 15 days after receipt
of such "Gross Receipts".
4.2.2. Definition of Gross Receipts: The term "Gross Receipts" when used
in this Lease shall include all gross receipts from any and all business carried on in whole or in part
upon the Premises, by Lessee or any subtenant, licensee or concessionaire of Lessee, including, but
not limited to, room rentals, sales of food and beverages, and any and all other revenue and sales.
Gross Receipts shall be determined on an accrual basis whether or not actually received. Gross
Receipts shall include cash and the fair market value of any other consideration from such business.
Except as expressly provided herein, no cost or expense shall be deducted in computing Gross
Receipts.
Sales taxes collected by Lessee from its patrons or through vending
machines shall be excluded from Gross Receipts.
No deduction shall be made from Gross Receipts by reason of any
credit loss sustained or discount or deduction that may be applicable by reason of the acceptance or
use of credit cards, other credit arrangements or the like. If a charge for any sale is not made or
collected, the fair market value thereof nevertheless shall be included in the term Gross Receipts.
4.2.3. Percentage Rent Offset: There shall be subtracted from the
Percentage Rent otherwise payable to the Port each month during the term hereof pursuant to this
Section the amount of Minimum Rent for the month upon which such Percentage Rent is based, and
only the difference, if any, obtained after subtracting such Minimum Rent from the Percentage Rent
shall be payable to the Port hereunder.
4.2.4. Monthly Accounting: Lessee shall maintain or cause to be
maintained adequate accounting systems and controls to insure that all Gross Receipts are recorded
on an accrual basis. Within 15 days after the close of each calendar month during the Term of this
Lease, Lessee shall render to the Port, in a form reasonably satisfactory to the Port, an accounting for
the preceding month of all business transactions that are subject to Percentage Rent, setting forth in
particular for said month all Gross Receipts, as heretofore defined in this Section.
Lessee shall keep or cause to be kept true and accurate books and records, in
accordance with generally accepted accounting principles, showing all of such business transactions,
including, without limitation, business transactions of subtenants or any affiliate, and the Port shall
have the right, through its representatives and at all reasonable times, upon at least seven (7) days’
prior written notice to Lessee, to inspect such books and records (including, without limitation, Chart
of Accounts, monthly profit and loss statements, system-generated monthly general ledger reports for
all revenue and other relevant accounts, monthly sales journals and accounts receivable subsidiary
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ledgers, sales agreements, customer billings or invoices, daily point of sales reports, worksheets or
any other analyses supporting the reported Gross Receipts, sales and business tax returns including
supporting schedules, cash register receipts, monthly bank statements and reconciliations, deposit
slips, remittance details/advices, and merchant/credit card statements), and Lessee hereby agrees to
make or cause to be made such books and records available to the Port or its authorized representatives
upon request.
Lessee’s failure to comply with such request shall constitute a default under
this Lease and will result in an administrative penalty of One Hundred Dollars ($100.00) per day for
each item requested but not provided. The parties agree that such administrative penalty shall be
liquidated damages and shall represent a reasonable estimate of expenses the Port will incur in
completing its audit because of Lessee’s failure to provide such items. The administrative penalty
provided in this Section constitutes rent and is in addition to all other remedies that the Port may have
under this Lease or otherwise by law or in equity.
The Port reserves the right to request and inspect any and all records deemed
necessary in auditing this Lease at no cost to the Port. The right to inspect shall include the right to
photocopy and make electronic copies of said books, records and data as the Port determines in its
discretion to be necessary or convenient in connection with its review or audit thereof. Said books
and records shall be retained for at least seven (7) years after occurrence of the transactions to which
they relate. If such books and records are not kept and maintained within a radius of 50 miles from
the main offices of the Port in Oakland, California, upon request of the Port Lessee shall make such
books and records available to the Port for inspection and audit at a location within said 50-mile radius
or Lessee shall pay to the Port the reasonable and actual costs incurred by the Port in inspecting and
auditing such books and records, including, but not limited to, travel, lodging and subsistence costs.
The Port or its authorized representative shall have full access to Lessee’s personnel for inquiry,
interview, walk-through, and observation as deemed necessary to conduct the inspection/audit.
If the Port’s audit reveals that for any one-year period Gross Receipts reported
in Lessee’s monthly accounting to the Port were two percent (2%) or more less than the Gross
Receipts required to be reported pursuant to this Lease, Lessee shall pay to the Port all of the Port’s
reasonable and actual costs (including, without limitation, the prorated salary of the Port’s auditors,
fringes and overhead allocation) incurred by the Port in auditing such books and records. If, however,
the parties cannot agree on the results of the Port’s audit, the Port may (but is not required to) have an
audit performed by independent certified public accountants (“CPA”). The Port shall present to
Lessee the names of three (3) CPA firms and Lessee within 15 days thereafter by written notice to the
Port shall select one of said firms who shall be the firm to perform the audit. If Lessee fails to select
a firm within said period, the Port shall select the firm. Lessee and Port agree that the CPA’s decision
shall be final and conclusive. Lessee shall pay to the Port the Port’s costs of retaining the CPA firm,
as well as the Port’s said reasonable and actual costs incurred by the Port in inspecting such books
and records, if the CPA determines that such accounting is two percent (2%) or more less than the
said relevant items required to be reported hereinabove.
4.2.5. Maximum Percentage Rent: Lessee acknowledges that a substantial
portion of the consideration for this Lease is the Percentage Rent to be paid to the Port, and it is
therefore a condition of this Lease and Lessee hereby covenants and agrees that Lessee shall at all
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times use its best efforts to operate and maintain the Premises in a manner that will produce at all
times the maximum volume of Percentage Rent consistent with the terms and conditions of this Lease.
4.2.6. Airport Commercial Charges: In addition to the rent for the
Premises provided elsewhere in this Lease, Lessee agrees to pay all commercial and other charges
incurred by Lessee in the use of the Airport or its facilities (such as landing fees), and at the rates
prescribed therefor by the Port.
4.3.
Delinquency Charge: Any sum payable by Lessee under any provision of
this Lease (all such payments are hereby agreed to constitute rent) that is not paid for a period of
10 days after it becomes due and payable shall be subject to a Delinquency Charge for violation of
this Lease and as liquidated damages. The Delinquency Charge shall consist of: (1) a one-time sum
of One Hundred Dollars ($100.00), which amount shall be adjusted at the same time and by the same
percentage amount as Minimum Rent is adjusted under Section 4, for each delinquent sum; and (2) a
sum equal to five one-hundredths of one percent (0.05%) per day of such delinquent sum (but not to
exceed the maximum interest rate permitted by applicable law) for each day from the date such
payment became due and payable until payment has been received by the Port. Unpaid Delinquency
Charges that accrue shall be compounded monthly.
The parties agree that the Delinquency Charge represents a reasonable estimate of
expenses the Port will incur because of such unpaid sums. The Delinquency Charges shall constitute
rent and are in addition to all other remedies that the Port may have that are provided by this Lease or
otherwise available at law or in equity with respect to any payment that has become due and has not
been paid. The Port, as a courtesy, may send invoices to Lessee for Monthly Rent or for Minimum
Rent hereunder, but the Port’s failure to send an invoice, or Lessee’s late receipt of an invoice, shall
in no event excuse or justify Lessee’s non-payment of such rent or payment of such rent later than the
first day of the month.
4.4.
Accord and Satisfaction: No payment by Lessee or receipt by the Port of a
lesser amount of any sum due hereunder, shall be deemed to be other than on account of the earliest
due rent or payment, nor shall any endorsement or statement on any check or any letter accompanying
any such check or payment be deemed an accord and satisfaction, and the Port may accept such check
or payment and pursue any other remedy available in this Lease, at law or in equity. The Port may
accept any partial payment from Lessee without invalidation of any contractual notice required to be
given herein (to the extent such contractual notice is required) and without invalidation of any notice
required to be given pursuant to California Code of Civil Procedure Section 1161, et seq., or of any
successor statute thereto.
4.5.
Security Deposit: Prior to commencement of the Term of this Lease, Lessee
shall pay to the Port the sum of $[
____], which amount is equal to three (3) times the
Minimum Rent payable hereunder, as a security deposit which sum (and any additions thereto
required hereunder) shall be evidenced by cash or certificates of deposit payable to the Port, or such
other similar interest-bearing instruments or securities acceptable at the sole discretion of the Port.
Said sum, together with any additions thereto required hereunder, is sometimes herein referred to as
the “Deposit.” The Port reserves the right, in the exercise of its reasonable business judgment, to
adjust the Deposit requirement during the Term of this Lease based upon Lessee’s payment history
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and credit history in accordance with the Port’s adopted collections policy as it now exists or as it
may be amended by the Board from time to time. The Deposit shall be retained by the Port as a debtor
and not as a trustee. If Lessee defaults in the performance of any obligation hereunder, the Port at its
election may, but is not required to, apply any portion of the Deposit as necessary to compensate the
Port for the default, and Lessee, within 10 days after the Port’s demand therefor, shall deposit with
the Port the sum that is necessary to restore the Deposit to the full amount then required by this Lease.
Neither the application by the Port of all or any portion of the Deposit, nor the Port’s demand for or
acceptance of money to restore the Deposit, shall result in any waiver of the Port’s right under this
Lease and applicable law to declare Lessee in default of this Lease or to terminate or declare a
forfeiture of this Lease. Upon the termination of this Lease and Lessee’s vacation of the Premises,
the amount of the Deposit remaining, after curing Lessee’s defaults and compensating the Port for
damages caused by Lessee, shall be returned to Lessee at Lessee’s last address known to the Port.
Lessee grants to the Port a Uniform Commercial Code Security Interest in the Deposit and agrees
that, in addition to all other rights and remedies available to the Port under applicable law, the Port
has all of the rights of a secured party under the California Commercial Code with respect to the
Deposit, including, but not limited to, the right to make all filings necessary or appropriate to perfect
or renew such security interest and Lessee shall promptly execute all reasonable instruments requested
in writing by the Port in connection therewith. Lessee hereby waives, to the maximum extent
permitted by law, the protections of California Civil Code Section 1950.7.
Interest on interest-bearing obligations shall be payable to Lessee by the issuer
thereof. The Port shall not be required to pay to or credit Lessee with any interest on any Deposit.
The Port’s preference is that a certificate of deposit be payable in San Francisco or Oakland.
If Minimum Rent is increased hereunder, the then required Deposit shall be
increased by the same percentage as the percentage of increase of the Minimum Rent. In no event,
however, shall the Deposit at any time be decreased. Lessee shall deposit with the Port the increased
amount of the Deposit within 30 days after the Rent Adjustment Date, or in any case where adjusted
rent is determined hereunder by appraisal, within 30 days after Lessee’s receipt of the appraiser’s
opinions.
Lessee’s payment of the Deposit shall not limit Lessee’s liability to the Port
for the payment of amounts due to the Port by Lessee in excess of the amount of the Deposit.
4.6
Proration: If the date that a monthly rent payment, or an adjustment thereto,
is to commence under this Lease is other than the first day of a calendar month, or if the term expires
or is terminated as of a date other than the expiration of a calendar month and Lessee quits and
surrenders the Premises in compliance with this Lease, then the monthly rental payment in question
shall be appropriately prorated in accordance with the number of days in the calendar month involved.
5.

Standard of Service; Rates and Charges; Franchise Matters:

5.1
Standard of Service; Rates and Charges: Lessee shall construct, furnish,
maintain, and operate the Premises, and provide all other services and facilities offered in connection
therewith, in a first-class manner and shall furnish and maintain a standard of service at least equal to
that of the better class of similar businesses providing similar services and facilities in the San
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Francisco Bay Area. Lessee agrees to furnish or cause to be furnished good, prompt and efficient
service and to furnish said service on a fair, reasonable and not unjustly discriminatory basis to all
users thereof, and to charge fair, reasonable and not unjustly discriminatory prices for each unit of
sale or service; provided, that Lessee may make reasonable and reasonably nondiscriminatory
discounts, rebates or other similar types of price reductions to volume purchasers. Noncompliance
with this provision shall constitute a material breach of this Lease and in the event of such
noncompliance, the Port shall have the right to terminate this Lease and any estate hereby created
without liability therefor or at the election of the Port or the United States, either or both of said
Governments shall have the right to judicially enforce this provision. Upon reasonable prior written
notice to Lessee, the Port shall have reasonable access to and the right to inspect all rental schedules
and schedules of rates or prices for products, services and facilities provided or performed upon the
premises.
5.2
Franchise Matters: Unless the Port otherwise agrees in writing, and any such
agreement is a matter of the Port’s sole discretion, during the entire Term, Lessee shall maintain a
franchise arrangement with a national hotel franchisor (“Franchisor”) reasonably approved by the
Port whose franchised brand is consistent with, or is of a higher standard than, the requirements of
the Hotel and Restaurant Concession under this Lease. Lessee shall provide the Port with a true and
correct copy of its franchise agreement, any amendments thereof, and a copy of any notice of default
or termination thereunder given by either party to the franchise agreement to the other. Lessee shall
discharge its obligations under the franchise agreement as they come due and shall keep such
agreement in full force and effect in accordance with its terms. With respect to the expiration or other
termination of any franchise agreement under any circumstances except for the expiration or other
termination of this Lease, Lessee, but subject to the Port’s right to approve each and every Franchisor,
shall execute and have in place a replacement franchise agreement that will be effective from and
after such expiration or other termination.
6.
Condition of the Property: Except as may be otherwise expressly provided in this
Lease, the taking of possession of the Property by Lessee shall in itself constitute acknowledgment
that the Property is in good and tenantable condition, and Lessee agrees to accept the Property in its
presently existing condition, “as is,” “where is,” and “with all faults” and that the Port shall not be
obligated to make any improvements or modifications thereto except to the extent that may otherwise
be expressly provided in this Lease.
Lessee represents and acknowledges that it has made a sufficient investigation of the
conditions of the Property existing immediately prior to the execution of this Lease and is satisfied
that the Property will safely support the type of improvements to be constructed and maintained by
Lessee upon the Property, that the Property is otherwise fully fit physically and lawfully for the uses
required and permitted by this Lease and that Lessee accepts all risks associated therewith.
Lessee specifically acknowledges that except as otherwise may be expressly provided
herein the Port has made no representations concerning the condition of the Property or any
Improvements and/or the fitness of the Property or any Improvements for Lessee’s intended use,
and/or the compliance of the Property and/or any Improvements with any federal, state, or local
building code or ordinance, or with any laws or regulations or guidelines regarding disabled or
handicapped persons, including, without limitation, the Americans With Disabilities Act of 1990, and
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Lessee expressly waives any duty which the Port might have to make any such disclosures. Lessee
further agrees that, in the event Lessee subleases all or any portion of the Property or assigns its
interest in this Lease, Lessee shall indemnify and defend the Port for, from and against any matters
which arise as a result of Lessee’s failure to disclose any relevant information about the Property or
Premises to any subtenant or assignee. It is the intention of the Port and Lessee that the immediately
preceding sentence shall survive any release of Lessee by the Port upon any assignment of this Lease
by Lessee.
Lessee agrees that, except as otherwise expressly provided in this Lease, Lessee is
solely responsible without any cost or expense to the Port to take all actions necessary, off as well as
on the Property to improve and continuously use the Property as required by this Lease and in
compliance with all applicable laws and regulations.
7.

Improvements:

7.1.
Improvements by Lessee: Lessee covenants and agrees and it is an express
condition of this Lease that Lessee with due diligence, at its own cost and expense, shall as soon as
reasonably practicable commence to construct upon the Property the Improvements specified to be
constructed in Section 3.1 (Required and Permitted Uses).
In addition to construction of said Improvements, Lessee agrees, at its own
cost and expense, to perform the following work with respect to the Premises: (1) make all sewer,
gas and water connections between the Improvements and main lines with meters for all utility
services being located on the Property; (2) make all electrical service connections from the
Improvements to utility lines with meters for all utility services being located on the Property; and
(3) grade the Property, as necessary, for effective on-site drainage and provide all necessary
underground connections or extensions to carry storm water from the Premises.
The layout, specifications, detailed plans and architectural plans of all
Improvements to be constructed upon the Property and adjacent thereto shall be subject to the prior
written approval of the Port. Lessee warrants that the proposed Improvements if constructed or
installed consistently with the plans and specifications will comply with all laws and regulations
regarding disabled or handicapped persons, including, without limitation, the Americans With
Disabilities Act of 1990. In addition, construction or installation of Improvements shall not
commence unless and until Lessee, or its licensed contractor, shall have secured, at no cost to the Port,
all other necessary permits, including, but not limited to, building permits and any necessary approvals
and permits from the City or any other applicable governmental agency. Lessee agrees to comply
with all terms and conditions of permits whether secured by Lessee or the Port.
The “Pre-Construction Period” shall commence upon the Effective Date and
continue for not more than eighteen (18) months unless otherwise agreed by the Executive Director
in writing. During the Pre-construction Period, Lessee shall perform all of the following requirements:
(1)
Not more than sixty (60) days after the Effective Date, Lessee shall
contact the Port to schedule a pre-project meeting to brief Port staff on the proposed Improvement.
Preliminary plans shall show the full extent of the Improvements to be constructed, including
structural details and utility locations showing the relationship of the proposed improvements to
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current buildings and utility connections. A minimum of seven (7) full sets of preliminary plans plus
one (1) Compact disc (CD) containing a pdf, dwf, or tif set matching the prints, plus all the CAD
related data used to create the plans in AutoCAD’s “dwg” format, shall be submitted for approval to
the Port.
(2)
Civil engineering plans shall include plan drawings submitted on a
scale not smaller than one (1) inch equals fifty (50) feet. Architectural plans shall include plan
drawings at a suitable scale but in no case shall the scale be smaller than 1/16 inch equals one (1) foot.
Plans shall include complete specifications in sufficient detail for the Port to determine compatibility
with the Port’s objectives for the overall aesthetic character and quality of the Improvements.
Architectural plans shall include an accurate architectural perspective color rendering including the
proposed exterior color, scheme, style, materials, wording and placement of all signs and fixtures.
(3)
Within thirty (30) days of the date of receipt of the preliminary plans,
the Port will return two (2) sets of plans with comments. The Port’s review and comment on the
preliminary plans does not mean or infer that the proposed improvement has been approved by the
Port. Additional plans, specifications or design features beyond those submitted with the preliminary
plans may be required and shall be prepared by Lessee at the request of the Port.
(4)
A minimum of seven (7) copies of final plans and specifications
showing responses to comments received and setting forth in all necessary detail the requirements for
construction of the Improvements shall be submitted to the Port for approval prior to submitting plans
to other applicable agencies so that the Port may check them for design conformance with the
preliminary plans. A CD containing a pdf, dwf, or tif set matching the prints, plus all the CAD-related
data used to create the plans in AutoCAD's “dwg” format must be included in the submittal.
(5)
Within thirty (30) days of the date of receipt of the final plans, if final
plans are approved, the Port will return final plans to Lessee with the Port’s approval stamp on the
plans. The Port will retain one (1) full set of final plans. The Port’s approval of the final plans shall
only mean that the proposed improvement is consistent with the Port’s goals and objectives for the
Property and does not infer that the proposed improvement is approved by the City’s building
department.
(6)
Lessee shall, prior to the commencement of any work of improvement
on the Property, and as a condition of this Lease, shall:
(a)
Obtain all approvals required by federal, state (including
California Environmental Quality Act) or local laws, including, but not limited to, any discretionary
land use approvals and all ministerial permits, such building permits (collectively the “Required
Approval and Permits”);
(b)
Deliver copies of the Required Approvals and Permits to the
Port, together with a full set of the final and permitted construction drawings for the Improvements
(the “Approved Plans”);
(c)
File a Notice of Proposed Construction or Alteration with the
FAA as required by 14 CFR, Part 77 pursuant to 49 U.S.C. § 44718;
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(d)
Deliver to the Executive Director for approval all certificates
of insurance and required endorsements for coverage evidencing Lessee’s and Lessee’s construction
contractor’s insurance coverage to be in compliance with the applicable insurance provisions of this
Lease;
(e)
Deliver all bonds of Lessee and its contractors required by this
Lease to the Executive Director; and
(f)
Deliver to the Port all other materials that this Lease requires
to be delivered to the Port before the commencement of any work on the Property by Lessee.
(7)
If and when Lessee satisfies the requirements of item (6) above, the
Approved Plans and the Executive Director shall issue a written “Notice to Proceed,” at which point
Lessee shall commence and diligently complete the construction of the Improvements in accordance
with the Approved Plans and Required Approvals and Permits.
Any modifications to the Required Approvals and Permits shall be submitted
to the Port for approval prior to implementation.
Any material modifications to the Approved Plans shall be submitted to the
Port for approval prior to implementation.
Lessee shall cause the project to be constructed and installed in accordance
with the Approved Plans (as the same may be amended as permitted by the terms of this Lease), the
Required Approvals and Permits (as the same may be amended as permitted by the terms of this
Lease), this Lease, and all applicable laws, regulations, and permit requirements, including those of
the City. The Port has shall have the right to inspect the construction and installation of the
Improvements for compliance with the requirements of this paragraph and Lessee, at Lessee's sole
expense, shall modify any construction or installation found by the Port not to be in accordance with
the requirements of this paragraph.
Any review or approval by the Executive Director of Lessee’s plans and
specifications and construction schedule, or any inspection by the Port of the project work or
materials, shall not be deemed to constitute a waiver or release by the Port of any obligation or
responsibility of Lessee under this Lease, or assumption of any risk or liability by the Port with respect
thereto, and Lessee shall make no claim against the Port on account of such review, approval, or
inspection. The Port reviews, approvals and inspections shall not constitute assumption by the Port
of any responsibility for the adequacy of the design or the construction. Such responsibility shall
remain totally with Lessee and Lessee's architects, engineers and contractors.
Within ten (10) days of construction completion, Lessee shall submit a Notice
of Completion to the Port. Within ten (10) days of receipt of Notice of Completion, the Port, in
addition to its other inspection rights may schedule an inspection of the Improvements to be
accompanied by Lessee for purposes of confirming compliance with the final plans and any
subsequent modifications to the final plans. This inspection tour may be scheduled at the same time
Lessee schedules a final inspection in accordance with any requirements imposed by the City.
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Within sixty (60) days after filing a Notice of Completion, which is due within
ten (10) days after construction completion, Lessee shall furnish to the Port one (1) complete set of
electronic AutoCAD format Record Drawings and one (1) complete set of either pdf, dwf, or tif files
showing the “as-constructed” improvements. Record Drawings shall be dated and stamped by the
engineer or architect of record. If by the sixty-first (61st) day after construction has been completed
Lessee fails to submit “as-constructed” drawings, Lessee will pay penalties in the amount of One
Hundred Dollars ($100.00) per day until such a time drawings have been submitted.
Any review or approval by the Port any of Lessee’s plans and specifications
and construction schedule, or any inspection by the Port of any of Lessee’s work or materials, shall
not be deemed to constitute a waiver or release by the Port of any obligation or responsibility of
Lessee under this Lease, or assumption of any risk or liability by the Port with respect thereto, and
Lessee shall make no claim against the Port on account of such review, approval, or inspection.
Review, approvals and inspections by the Port shall not constitute assumption by the Port of any
responsibility for the adequacy of the design or the construction. Such responsibility shall remain
totally with Lessee and Lessee's architects, engineers and contractors.
Lessee shall be responsible for the repair of any Port or other facilities which
are damaged as a result of Lessee’s construction activities.
Lessee, within 30 days of completion of the Improvements (as evidenced by
a Notice of Completion and issuance of a Certificate of Occupancy for all or any portion of the
Improvements), shall submit to the Port a statement signed by Lessee’s chief financial officer of the
total of Lessee’s expenditures for the Improvements (including the cost of any tenant improvements
then in place), equipment, furnishings and trade fixtures, together with a complete set of "as-built
plans".
In recognition of the fact that the Property is located at or near the Airport and
that special efforts will be required to minimize adverse impacts from Lessee’s construction activities
on public access, traffic, circulation and safety, and on other business and recreational functions in
the vicinity of the Property, Lessee and the Port hereby agree as follows:
(1)
Lessee shall maintain during construction fences and gates and other
protective devices and/or systems along such portions of the boundaries of the Property and the area
adjacent thereto and required to be improved hereunder by Lessee that are necessary in order to protect
the public and private property.
(2)
Lessee shall schedule and perform all construction work that would
entail temporary closing of a public street or sidewalk in such manner as to reduce to a reasonably
practicable minimum interference with public use and enjoyment of and business activities at the
Airport and with automobile traffic; and
(3)
Lessee shall provide, erect and maintain such barricades, warning and
detour signs, lights and flashers, and furnish such watchpersons and flag persons as may be necessary
to give adequate warning to all persons that work in a public street or sidewalk is in progress and of
any dangerous conditions to be encountered as a result thereof.
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7.2.
No Improvements by the Port: The Port is not obligated to construct or
install any improvements on or off of the Property. The Port shall have no obligation on account of
any construction or installation of any improvement by Lessee to pay for or reimburse Lessee all or
any portion of the costs or expenses arising out of such construction or installation, nor is Lessee
permitted any credit, set off or deduction for all or any portion of such costs or expenses against any
payment Lessee otherwise owes the Port.
7.3.
Labor Agreement:

Prevailing Wage Requirements and the Maritime and Aviation Project

(a)
Prevailing Wage: When performing work under or in connection with
this Lease, including construction of the Improvements and any alterations or additions to the
Premises or Improvements, Lessee shall comply with (to the extent applicable) the Public Work
Prevailing Wage Requirements, which are the applicable prevailing wage requirements of California
Labor Code Sections 1720 et seq.
(b)
Maritime and Aviation Project Labor Agreement: The Port’s
Maritime and Aviation Project Labor Agreement (“MAPLA”), as it may be amended from time to
time, applies to any work undertaken by Lessee pursuant to this Lease that (1) constitutes
construction work, as defined by the MAPLA; (2) is subject to a permit for construction issued by
the Port during the term of the currently effective MAPLA; (3) and exceeds an estimated value of
$150,000. For Lessee’s work covered by MAPLA, Lessee shall assure that each construction
project contractor with whom Lessee contracts (i.e., the prime contractor) and each subcontractor,
regardless of tier, signs a Letter of Assent to the MAPLA before beginning their respective work.
The Building and Construction Trades Council of Alameda County and its signatory unions are
third party beneficiaries of Lessee’s obligations under this subsection and are entitled to proceed
with grievance and arbitration against Lessee under the MAPLA for Lessee’s breach of such
obligations.
7.4.
Right of Entry for Construction and Maintenance: The Port and Lessee
each agree that the other shall be permitted to enter upon its property, as may reasonably be necessary
in order for the Port or Lessee to make the improvements or do other work required by this Lease or
in order for the Port to make improvements to adjacent Port property, and to maintain or repair the
respective party’s property that is adjacent to the other party’s property. The right of the Port to enter
the Property or the Premises shall extend to the Port’s lessees, licensees, and contractors, including
utilities approved by the Port. A party’s exercise of its right of entry shall not unreasonably interfere
with the other party’s use of its property. Any interference shall be temporary and all work on the
entering party’s property shall proceed expeditiously as necessary to avoid or minimize any such
interference. A party intending to exercise the right of entry shall first give to the other party
reasonable notice before commencement of any work on the other party’s property. In the event a
party’s entry results in any damage to the other party’s property, the same shall be repaired
expeditiously at the entering party’s expense.
In addition, the Port and Lessee each agree to grant to the other and to execute
such reciprocal easements, agreements or covenants, conditions and restrictions relating to the
Improvements and the improvements to be made by the Port as may be necessary for the proper and
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efficient functioning thereof, and determined jointly, reasonably and in good faith by Lessee and the
Port.
7.5.
Other Requirements: Lessee shall ensure that the interior of the
Improvements shall contain sufficient acoustic insulation of structures to assure that aircraft noise is
reduced to an interior noise level of 45 dB CNEL or less.
8.
Security Concerning Improvements:
Before the commencement of any
construction work hereunder, Lessee, or its contractors, at no cost or expense to the Port, shall furnish
to the Port the following security concerning improvements and covering any obligation of Lessee
under the Prevailing Wage Requirements provisions of this Lease:
8.1.
Performance and Labor and Material Bonds: Lessee, or its contractor(s),
at its or their own cost and expense, shall furnish to the Port bonds, as follows:
8.1.1. Performance Bond: A bond in cash, or securities satisfactory to the
Port in its sole discretion, or issued by a surety company licensed to transact business in the State of
California and satisfactory to the Port, in a sum of not less than 100% of the total estimated cost of
the initial construction and other work required hereunder, payable to the Port and conditioned upon
full, faithful and satisfactory performance by Lessee of the initial construction work within the period
of time specified in this Lease. The "total estimated cost" for purposes of this Section shall be the
cost agreed upon between Lessee and the Port based upon the plans and specifications for the
Improvements submitted by Lessee to the Port together with Lessee’s application for a Port building
permit, but if the parties are unable to agree it shall be the cost reasonably established by the Port.
Upon Lessee’s full, faithful and satisfactory performance, said bond shall be cancelled or returned to
Lessee, as the case may be; otherwise, such part of the amount of the bond as shall be required to
complete the work shall be payable to or retained by the Port, as the case may be. In the event that
said bond shall be in cash, the Port shall have the right to invest and reinvest the same as it shall see
fit, and any interest earned thereon during the time it is so held by the Port shall accrue to and belong
to the Port, and Lessee shall have no interest in or claim thereto.
8.1.2. Labor and Material Bond: A bond in cash or securities satisfactory
to the Port in its sole discretion, or issued by a surety company licensed to transact business in the
State of California and satisfactory to the Port with Lessee’s contractor or contractors, as principals,
in a sum not less than 100% of the total estimated cost of the contract or contracts for the initial
construction and other work required hereunder, guaranteeing the payment for all materials,
provisions, provender, supplies and equipment used in, upon, for or about the performance of said
work or labor done thereon of any kind whatsoever and protecting the Port from any liability, losses
or damages arising therefrom.
8.1.3. General Provisions: In the event and to the extent that Lessee obtains
from Lessee’s contractor or contractors the bonds required hereunder which are satisfactory to the
Port, the Port, upon application by Lessee and upon naming the Port as an additional obligee of
Lessee’s principal and surety under such bond or bonds, shall release Lessee from and consent to the
cancellation of the bond or bonds originally furnished by Lessee. It is understood and agreed that any
bond which, as to the Port as obligee, is conditioned upon the Lessee making all necessary payments
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to the contractor shall not be satisfactory to the Port. A combination performance and labor and
material bond shall satisfy the foregoing requirements of this Section.
9.

Title to Improvements:

9.1.
Title to Realty Improvements: Lessee shall have title to the Improvements
constructed on the Property by Lessee under this Lease and such title shall remain in Lessee during
the Term of this Lease and upon termination of this Lease whether by expiration of its term,
cancellation or otherwise, title thereto automatically shall pass to and vest in the Port. Title to
Improvements on the Property upon the commencement of the Term of this Lease (the “Existing
Improvements”) is retained by the Port; provided however, to the extent that the Approved Plans for
the Improvements to be constructed by Lessee pursuant to this Lease provide for the destruction of
any Existing Improvements owned by the Port, the Port shall be deemed to have approved the
destruction of such Port-owned Existing Improvements. Subject to the foregoing, all Improvements
shall remain upon and be surrendered with the Premises as part thereof upon termination of this Lease.
No Improvements shall be removed from the Premises by Lessee at any time without the prior written
consent of the Port. Title to all equipment, furnishings and trade fixtures placed by Lessee upon the
Premises shall remain in Lessee, and replacements, substitutions and modifications thereof may be
made by Lessee throughout the Term of this Lease, and Lessee may remove the same before
termination of this Lease if Lessee is not then in default under this Lease; provided that before
termination of this Lease, Lessee shall repair to the satisfaction of the Port any damage to the Premises
caused by such removal and, provided further, that usual and customary lighting, plumbing, wall-towall carpeting, window coverings, air conditioning and heating fixtures shall remain upon the
Premises and be surrendered therewith upon termination of this Lease at which time title thereto shall
pass to the Port. Before termination of this Lease, Lessee shall remove all equipment, furniture,
furnishings and trade fixtures from the Premises unless otherwise agreed in writing by the Port.
The Port shall have the right to cause Lessee, at Lessee’s expense, to demolish all or
certain of the Improvements upon the expiration or other termination of the Term. Such election by
the Port shall be made by written notice (the “Demolition Notice”) given to Lessee no later than one
(1) year before the scheduled expiration of the Term or within thirty (30) days after the early
termination of this Lease. The Demolition Notice shall specify the Improvements that are to be
demolished. Upon receipt of the Demolition Notice, Lessee shall prepare plans for the demolition of
the specified Improvements and deliver the same to the Port for review and approval of the Port.
Upon the written approval of the demolition plans by the Port, Lessee, at Lessee’s expense and within
thirty (30) days thereafter, shall secure all of the governmental permits and approvals required
therefor. Upon the later of (i) the expiration of the Term or the early termination of this Lease, or
(ii) the receipt of the required plans and approvals, (a) Lessee shall deliver copies of such permits and
approvals to the Port, and (b) using licensed and qualified contractors approved by the Port (which
approval shall not be unreasonable withheld), shall complete the demolition (including the lawful
removal and disposal of all debris) within forty-five (45) days after the first to occur of (i) or (ii).
Lessee’s contractors must comply with all of the insurance requirements imposed on contractors by
the terms of this Lease and all the Port's policies relating to the performance of work on Port property.
During the period from the expiration or early termination of this Lease through the completion of
such demolition in accordance with the terms of this paragraph, Lessee shall have a license to enter
the Premises for the purpose of completing the required demolition, which license shall not require
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the payment of any fee; however, Lessee shall maintain all of the insurance protections specified by
this Lease during the term of such license and all of Lessee’s duties of defense, protection,
indemnification, and hold harmless shall apply during the term of such license. The Port reserves the
right to require the execution of a formal license agreement; however, such license agreement shall
not require Lessee to pay any fee for such license.
9.2.
Equipment Leasing: Some of the equipment, fixtures and furniture which
under Section 9.1 hereof are not required to remain upon the Premises and be surrendered therewith
upon termination of this Lease (collectively designated herein as “Trade Equipment”) now or
hereafter installed and used by Lessee on the Premises may or will be directly financed by a thirdparty lender or otherwise subjected to a security interest or owned by an equipment rental company
or vendor (“Equipment Lessor”) and leased to Lessee either directly from the Equipment Lessor or
by way of equipment sublease or assignment of equipment lease from an equipment sublessor
(“Equipment Sublessor”), and, provided that such lender, vendor, or Equipment Lessor or Equipment
Sublessor (or assignees) gives to Lessor written notice identifying the Trade Equipment prior to its
installation on the Premises, Lessor hereby agrees to recognize the rights therein of any such thirdparty lender, vendor, or Equipment Lessor or Equipment Sublessor (or assignee). Lessor agrees that
all such items of financed or leased Trade Equipment installed or to be installed on the Premises shall
be and remain personal property and not real property, notwithstanding the fact that the same may be
nailed or screwed or otherwise attached or affixed to the Premises, and further agrees to recognize the
rights therein of any such third-party lender, vendor, or Equipment Lessor or Equipment Sublessor
(or assignee).
Lessee shall have the right at any time, provided Lessee is not in default hereunder, to
remove or replace any or all Trade Equipment, whether or not financed or leased, regardless of
whether attached or affixed to the Premises, and to the extent of their respective interests therein such
third-party lender, vendor, or Equipment Lessor or Equipment Sublessor (or assignee) shall also have
such a right regardless of whether Lessee is in default hereunder. Any damage to the Premises caused
by such a removal shall be repaired promptly by and at the expense of Lessee or other party causing
such removal. Lessor agrees that it does not have and shall not assert any right, lien or claim in or to
the Trade Equipment against any third-party lender, vendor, or Equipment Lessor or Sublessor (or
assignee), and, subject to the obligation promptly to repair any damage to the Premises, such party
may remove and dispose of the same without reference to, and free and clear of, any or other demand
of Lessor; provided, however that no such disposal or sale may be made on the Premises.
The Port agrees to execute upon request such reasonable documentation that confirms
the foregoing provisions to a third party lender, lessor or other holder of a security interest, provided
that Lessee is not in default hereunder and provided such documentation is approved as to form and
legality by the Port Attorney.
9.3.
Tax Treatment: Lessee agrees and hereby makes the irrevocable and binding
election not to take for federal income tax purposes investment tax credits or depreciation on assets
financed with the proceeds of tax exempt Port bonds or notes, unless the Port otherwise expressly
agrees in advance in writing signed by the Port. Lessee also agrees at the Port’s request from time to
time to execute such additional documents reasonably requested by the Port or its bond counsel to
effectuate and/or evidence said agreement and election. This agreement and election, and the
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obligation to execute said documents relative thereto is binding on each successor or assignee of
Lessee.
10.
Maintenance of Premises; Alterations and Additions: Lessee agrees that during
the entire Term of this Lease, at its own cost and expense, it shall keep and maintain the Premises, all
furniture, fixtures and equipment, and all utilities within the Property to the points of connection with
the utility companies’ supplies, clean and in first-class order, repair and lawful condition. Lessee shall
perform, at its own cost and expense, any and all maintenance, repairs, rehabilitation, reconstruction
and cleanup or removal, whether required by structural failure or deterioration or by operations of
Lessee, by actions of others or otherwise. The Port shall have absolutely no maintenance repair,
rehabilitation, reconstruction, cleanup, removal or security obligations of any kind with respect to the
Premises or the furniture, fixtures and equipment or the utilities used in connection with the Premises.
It is recognized that because of the length of the Term of this Lease it may be necessary
for Lessee to perform certain substantial maintenance, repair, rehabilitation or reconstruction
(hereinafter collectively referred to as “repair” or “repairs”) of the Improvements in addition to
Lessee’s renovation obligations under Sections 10.1 and 10.2 hereof, in order to ensure that the
Premises are kept in first-class order, repair and condition.
“First-class order, repair and condition,” as used herein, shall mean the maintenance,
repair, renovation or replacement of buildings, equipment, furniture, fixtures, landscaping and
appurtenances necessary to keep the Premises in an efficient and attractive condition, given the nature
and age of the Improvements at any time during the Term of this Lease. The Port and Lessee do not
intend by the immediately preceding sentence that a property item is not first-class merely because of
ordinary and reasonable wear and tear that does not materially and substantially reduce the
attractiveness and utility of the item given the nature and age of the Improvements at any time during
the Term of this Lease. Lessee and the Port also intend that notwithstanding that an item may be in
first-class order, repair and condition, that shall not relieve Lessee of Lessee’s obligations for
renovation pursuant to Sections 10.1 and 10.2 hereof.
If, for a period of 30 days after written notice from the Port, Lessee shall fail, neglect
or refuse to perform, or to commence and continuously and diligently proceed in good faith to
complete, any required repair or maintenance, the Port may perform such repair or maintenance and
Lessee shall reimburse the Port within 30 days after receipt of notice from the Port demanding
payment for the cost thereof, including the Port’s reasonable administrative overhead. In performing
such repair, the Port shall interfere as little as reasonably possible with Lessee’s operations on the
Premises.
Lessee may make alterations, additions, or betterments to the Premises only after
complete plans and specifications therefor have been submitted to, and approved by, the Port and after
securing, at no cost to the Port, all necessary building and other permits from the Port, the City, and
other appropriate governmental agencies. In addition, Lessee shall maintain, at its expense, all
equipment, furnishings and trade fixtures upon the Premises required for the maintenance and
operation of a business or the type to be conducted pursuant to this Lease, including installation of
such systems and services consistent with a first-class hotel as have generally become accepted and/or
considered prudent for a first-class hotel in the industry.
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All repairs, modifications alterations or additions to the Premises by Lessee shall be
made in accordance with and shall comply with the requirements of all applicable laws, regulations,
ordinances and permits.
Lessee hereby expressly waives all rights to make repairs at the expense of Lessor, or
in lieu thereof to vacate the Premises, and all of the other benefits contained in Sections 1941 and
1942 of the California Civil Code or any successor thereto and any other similar law now or hereafter
in effect.
Without limitation of the foregoing obligations of Lessee under this Section, and
notwithstanding the first-class order, repair and condition of the Premises, Lessee agrees to the
following specific actions for renovation and replacement of improvements on the Premises:
10.1. Five-Year Plans for Renovation and Replacement: Lessee agrees to
prepare and submit to the Port for approval no later than 10 months after Lessee commences business
operations pursuant to this Lease, and, in addition, 60 days prior to the date of commencement of each
subsequent Plan Year (as herein defined), a five-year plan for renovation and for replacement of
furniture, fixtures and equipment including, without limitation, heating and air conditioning
equipment.
This Subsection and said five-year plans shall apply to all of the
Improvements.
Each of said five-year plans shall set forth a detailed systematic program of
expenditures by Lessee for renovation and replacement for each Plan Year, and shall provide for
establishment of a reserve for renovation and replacements for each Plan Year during the five-year
plan period. The first year of the first five-year plan shall commence one year after business
operations begin and said first year and each succeeding year thereafter are hereby designated a “Plan
Year.”
Representatives of the Port and Lessee shall conduct a joint maintenance
inspection of the Premises not later than 120 days before commencement of each Plan Year. The
purpose of the inspections shall be to determine items of maintenance, repair and renovation which
should be performed by Lessee. Not later than 90 days before commencement of each Plan Year, the
Port may notify Lessee of items requiring maintenance, repair and renovation. Lessee’s five-year
plan shall make provision for timely performance of all required work including, without limitation,
work required by the Port.
The Port shall approve or disapprove each of said five-year plans within
30 days after its submission. If the Port disapproves said five-year plan or proposed amendment
thereto, Lessee within 30 days thereafter shall submit to the Port a revised five-year plan and the Port
shall approve or disapprove said revised five-year plan within 15 days after its submission. The Port’s
approval of said five-year plan or said five-year revised plan shall not unreasonably be withheld or
delayed. Lessee shall comply with each approved five-year plan.
Each of said five-year plans shall, among other things, provide for Lessee’s
expenditure for renovations and replacements each Plan Year of the five-year plan of a minimum of
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[_____]% of Gross Receipts during the Plan Year. So long as Lessee maintains the Premises in
first-class order, repair and condition, Lessee shall be deemed to have complied with Lessee’s
five-year plan if Lessee has expended the said minimum percentage amount specified above for items
covered by said plan; provided, however, that said percentage shall be 1% for the first Plan Year of
the first five-year plan and the first Plan Year after the 22nd and 44th years of the Term of this Lease,
and 2% for the second Plan Year of the first five-year plan and the second Plan Year after the 22nd
and 44th years of the Term of this Lease; provided, however, that the Port and Lessee each agree that,
upon the reasonable request from time to time by the other, it shall negotiate in good faith to adjust
the percentage of Gross Receipts being deposited for renovations and replacements under this
subsection, based upon prior experience and reasonable forecasts of funds necessary for renovations
and replacements hereunder, but in no event do the Port and Lessee intend that the percentage of
Gross Receipts for renovations and replacements be reduced due solely to the level of Gross Receipts.
This Subsection is intended to, and shall, apply only to expenditures for capital
items, and shall not apply to expenditures such as are generally accepted as an expense item in a
statement of income and expense for the primary business carried on under this Lease. Any
expenditure to lease new furniture, fixtures or equipment shall qualify as an expenditure for capital
items within the meaning of this subsection. Lessee shall promptly upon the close of each Plan Year
deposit at least the above required percentage of Gross Receipts for the Plan Year in a bank account
or other account acceptable to the Port especially designated and maintained to satisfy this subsection;
provided, that all or a portion of said required sum may be directly expended at said time for purposes
specified in this subsection; further provided that to the extent that at the end of any Plan Year Lessee’s
total expenditures pursuant to its Port-approved plan for capital items during the Plan Year exceeds
the cumulative sum Lessee is then required to have expended or deposited in said special bank
account, then up to the extent of said excess Lessee may refrain from further expenditures or deposits
so long as the Premises are in the condition required by this Lease. Any money so deposited in said
bank account shall not be withdrawn for any purpose other than expenditure for renovations and
replacements hereunder. Lessee may in lieu of depositing said money in a bank account maintain
said money in, or convert any of said money deposited in a bank account to, interest-bearing
certificates of deposit which shall be specially earmarked for the uses specified by this subsection.
Interest earned on said deposit and certificates is not required to be used for renovation and
replacement under this subsection, and Lessee may use and dispose of said interest at any time for
Lessee’s own purposes. Lessee agrees to provide to the Port from time to time at the written request
of the Port documentary evidence which clearly establishes that Lessee is and has been maintaining
the special bank account and/or the specially earmarked certificates of deposit required by this
subsection.
No part of the funds deposited in any account for renovation or replacement
pursuant to this Subsection shall be included in the security of any Lender and such funds may not be
withdrawn or used by any Lender upon foreclosure of any Leasehold Mortgage, or any sale
thereunder, whether by judicial proceedings or by virtue of any power contained in the Leasehold
Mortgage, or any conveyance of the leasehold estate created hereby from Lessee to Lender, except
solely for withdrawal to perform the maintenance and renovation for which the account was created
and funded.
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In each five-year plan Lessee shall state in reasonable detail sufficient to
determine Lessee’s full compliance with this Subsection all actions Lessee has taken since submittal
of Lessee’s last five-year plan to the Port to comply with this Subsection and said five-year plan. Such
statement shall include, without limitation, the following:
(1)
expenditures therefor; and

The renovations and replacements made and the amount of

(2)
The amount of money from Gross Receipts, deposited in said special
bank account, maintained in said certificates of deposit or expended pursuant to this subsection.
Any portion of the minimum percentage amount to be expended for said
renovation and replacement for a Plan Year may be deferred and carried over into the next year if
permitted by the approved five-year plan or by the prior written consent of the Port.
10.2. Major Renovation: The obligations under this Subsection are separate from
and in addition to all of the preceding obligations under this subsection. Lessee understands and
agrees that, in order to operate a first-class business, maintain the Improvements in a first-class
condition, and to provide up-to-date facilities of first-class order, periodic major renovation and
refurbishing of the Improvements is necessary. During the thirty-second (32nd) year [if Term is
shorter than 66 years, insert one year prior to the mid-point of the Term] of the Term of this Lease (or
such other time approved in writing by the Port) Lessee shall submit to the Port for Port approval a
detailed plan for Lessee’s major renovation and refurbishing of the Improvements (“Major
Renovation and Refurbishing”), which provides for the commencement of work before expiration of
the thirty-third (33rd) year [If Term is shorter than 66 years, insert mid-point year of the Term] of the
Term of this Lease, or such other date or dates as may be authorized in writing by the Port. Within
90 days after receipt of said detailed for the Major Renovation and Refurbishing, the Port shall
approve, disapprove or request amendments to said plan, and Lessee within 30 days thereafter, as
appropriate, shall submit to the Port a new or amended plan. The Port shall approve or disapprove
the new or amended plan within 60 days after Lessee’s submittal. The Port’s approval shall not be
unreasonably withheld or delayed. After approval of the plan and necessary building permits by the
Port, Lessee shall promptly secure all necessary permits and approvals for the work and commence
construction, and thereafter diligently complete the same as provided in said Port-approved plan.
In any event, Lessee shall expend not less than One Hundred Thousand Dollars
($100,000) in Constant Dollars per hotel room in the course of each Major Renovation and
Refurbishing and shall promptly provide the Port with reasonable evidence of such minimum required
expenditure by Lessee.
11.
Signs and Advertising: Lessee shall not have the right to place, construct, or
maintain on the glass panes or supports of any show windows of the Improvements, on the doors, or
on the exterior walls or roofs thereof or any interior portions thereof that may be visible from the
exterior of the Improvements, or on any free-standing location on the Property, any signs,
advertisements, names, insignia, trademarks, descriptive material, and any other similar item, except
for such items advertising business on the Premises, which are consistent with the Standards and
Restrictions and which have been authorized in advance in writing by the Port. The Port shall have
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absolute discretion to withhold approval for any lighted sign or any sign with moving (or that has the
appearance of moving) parts, or symbols, including, without limitation, electronic message boards
and jumbotrons. The Port at Lessee’s cost may remove any item placed, constructed, or maintained
that does not comply with the provisions of this Section.
Before termination of this Lease, Lessee shall remove to the satisfaction of the
Port all signs, advertisements, names, insignia, trademarks, descriptive material and any similar
material installed, painted, inscribed or placed in or upon the Premises; provided that before
termination of this Lease, Lessee shall repair and/or repaint the Premises to the satisfaction of the Port
as required on account of such removal.
Except in accordance with the Standards and Restrictions, Lessee shall not
place, construct, or maintain on the Premises any advertisement media that include moving or rotating
parts, searchlights, flashing lights, loudspeakers, phonographs, or other similar visual or audio media.
Lessee shall not solicit business in, on, or about the exterior of the Improvements, or distribute
handbills or other advertising or promotional media in, on, or about said exterior, except that Lessee
shall be entitled to engage in radio, television and newspaper advertising as is customarily used for
the type of business authorized by and carried on pursuant to this Lease.
Any sign that Lessee has the right to place, construct, and maintain on or
adjacent to the Premises shall comply with the Port’s applicable sign policies, the Standards and
Restrictions, and with all applicable laws, and Lessee shall obtain any approval required by such laws.
The Port makes no representation with respect to Lessee’s ability to obtain such approval.
12.
Utilities: Lessee shall pay to the utility or service provider all costs of water, gas,
heat, electricity, fuel, power, telephone service, and other utilities, as well as janitor or watchman
services and mechanical fire alarm or security services that may be furnished to Lessee. In the event
the Lessee requires a new service and/or utility connection or an upgrade to an existing service and/or
utility connection, the Lessee shall be responsible for paying any applicable charges or fees for the
new connection, service, or upgrade to an existing connection or service imposed by the utility or
service provider on the Lessee or the Port for the Lessee’s benefit. Lessee acknowledges that in certain
cases, the Port may be the utility or service provider. In the event the utility or service provider
imposes such charges or fees on the Port for the benefit of the Lessee, the Lessee shall pay the Port
for such services or reimburse to the Port such payment not later than 10 days after the Port issues to
Lessee a billing statement for said services or reimbursement. Any and all other utility and/or services
required by Lessee shall be provided by Lessee at its expense.
13.
Taxes and Assessments: The property interests created by this Lease may be subject
to property taxation and Lessee hereunder in whom the possessory interest is vested may be subject
to the payment of property taxes levied on such interest. Lessee agrees timely to pay all lawful taxes,
assessments, fees or charges which at any time may be levied or charged by the federal government,
the state, county, city or any tax or assessment levying body against the transfer of the leasehold
interest hereunder upon recordation or otherwise, or upon any activity carried on under this Lease,
any interest in this Lease or any possessory right which Lessee may have in or to any property covered
hereby by reason of its use or occupancy thereof or otherwise, as well as all lawful taxes, assessments,
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fees and charges on goods, merchandise, fixtures, appliances, equipment and property owned by
Lessee in or about the Premises.
Lessee agrees timely to submit to appropriate taxing authorities all required reports,
documents and notices with respect to its use, occupancy or ownership of the Premises or any goods,
merchandise, fixtures, appliances, equipment or other property therein or used in connection with the
Premises. Lessee shall concurrently provide to the Port a full and complete copy of all such reports,
documents and notices submitted to said taxing authorities, and within 15 days after the request of the
Port Lessee shall provide to the Port at no cost to the Port copies of all such reports, documents and
notices.
Lessee at no cost to the Port reasonably may contest the legal validity or amount of
any such taxes, assessments, or charges for which Lessee is responsible hereunder, and institute such
proceedings as Lessee considers necessary; provided, however, that Lessee shall at all times defend
and indemnify the Port against any and all losses and costs resulting therefrom, and protect the Port
and the Premises from foreclosure of any lien, and that the Port shall not be required to join in any
proceeding or contest brought by Lessee.
14.
Builder’s Risk and Fire Insurance: Lessee shall carry builder’s all risk insurance
(including earthquake and flood coverage), at its own cost and expense, at all times during
construction of Improvements hereunder by Lessee and until Lessee has filed with the Port the
originally executed endorsement or endorsements of fire and special extended insurance (all risk)
coverage required herein on said Improvements as completed. Such coverage shall be in an amount
equal to the full replacement cost of the Improvements. The policy or policies of such insurance shall
state that the Port is a named insured and loss payee, that the insurer waives its rights of subrogation
against the Port and that the insurance coverage shall not be canceled or excluded on account of
completion, occupancy or use of the Improvements unless and until (1) the Port is given at least
30 days’ prior written notice of cancellation after completion of construction; or (2) there is on file
with the Port with respect to the same Improvements, a valid certificate of insurance along with an
originally executed endorsement or endorsements required in this Section evidencing fire and
extended insurance coverage. Before commencement of construction of Improvements, Lessee shall
provide the Port a valid certificate of insurance along with an originally executed endorsement or
endorsements evidencing said policy or policies. At the Port’s request Lessee agrees promptly to
provide to the Port a full and complete copy of each of said policies. Each policy shall be subject to
the approval of the Port, which approval shall not unreasonably be withheld.
Lessee agrees to maintain, at its own cost and expense, during the entire Term of this
Lease after such required builder’s all risk coverage is canceled, a policy or policies of insurance
against loss or damage by fire with special extended coverage endorsements (including demolition
and including earthquake and flood coverage) covering all contents, furniture, fixtures and equipment
and Improvements (excluding only paving, pilings, parking lot curbs and landscaping and foundations
below the lowest surface of the ground), with an insured value in an amount equal to 100% of the full
replacement costs of all contents and Improvements, including any increased costs of construction
resulting from changes in applicable building codes and regulations. The policy or policies shall state
that the Port is a named insured and loss payee and that the insurer waives its rights of subrogation
against the Port. Lessee shall provide to the Port a valid certificate of insurance along with an
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originally executed endorsement or endorsements evidencing such insurance coverage upon the
completion of construction of the Improvements and prior to cancellation of builder’s all risk coverage
thereon. Such endorsement or endorsements shall provide that such insurance coverage will not be
canceled or reduced without at least 30 days’ prior written notice to the Port. Lessee shall provide to
the Port at least 30 days prior to the expiration of any such policy a valid certificate of insurance along
with an originally executed endorsement or endorsements showing that such insurance coverage has
been renewed or replaced. If such coverage is canceled or reduced, then within 15 days after receipt
of written notice of such cancellation or reduction in coverage, but in no event later than the effective
date of cancellation or reduction, Lessee shall provide the Port a notice of reinstatement or an
originally executed endorsement or endorsements as appropriate, showing that the required insurance
has been reinstated or replaced. At the Port’s request Lessee agrees promptly to provide the Port a
full and complete copy of each policy required to be maintained hereunder. Each policy shall be
subject to the approval of the Port, which approval shall not unreasonably be withheld.
During any time that there is in effect any Leasehold Mortgage such builder’s all risk
and fire insurance policies shall name the Lessee an insured, and the Port as a named insured and the
Port and Lender as loss payees, as their interests may appear.
Unless Lessee’s policy of fire insurance contains a rental income endorsement
insuring the payment of Minimum Rent for a period up to 15 months, Lessee also shall maintain at
its cost and expense business interruption insurance insuring that Minimum Rent will be paid to the
Port for a period of up to 15 months if the Premises are destroyed or rendered inaccessible by a risk
insured against by the policy or policies of fire insurance Lessee is required to maintain under this
Section. Said insurance shall provide that the insurer waives its rights of subrogation against the Port.
Lessee shall maintain on file with the Port during the entire term hereof, commencing with the
Minimum Rent Commencement Date, a valid certificate of insurance along with an endorsement or
endorsements evidencing said business interruption insurance. The cancellation and reduction
provisions applicable to fire insurance under this Section shall also apply to business interruption
insurance. At the Port’s request, Lessee agrees promptly to provide the Port a full and complete copy
of each policy required to be maintained hereunder. Each policy shall be subject to the approval of
the Port, which approval shall not unreasonably be withheld.
Lessee shall obtain from its insurers under all policies of insurance maintained under
this Section by Lessee at any time during the Term of this Lease, endorsements providing a waiver of
all rights of subrogation which the insurer may have against the Port. Lessee hereby waives any right
which it may have against the Port on account of any loss or damage occasioned to Lessee arising
from any risk covered by the insurance that Lessee is required to carry under this Section or covered
by any other insurance maintained by Lessee insuring the Improvements, its contents or other of
Lessee’s personal property on or about the Premises.
On failure to provide any endorsement or other document as required by this Section,
Lessee shall be in substantial default of this Lease and the Port may proceed in accordance with the
default section of this Lease. However, at its option and sole and absolute discretion the Port may,
but is not obligated to (1) procure without further notice to Lessee all or portions of the required
insurance at Lessee’s expense and Lessee shall pay to the Port the Port’s cost of procurement of such
insurance upon receipt of billing from the Port for said cost; or (2) approve a program of self-insurance
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in lieu of required insurance upon such terms, conditions and limitations as may be imposed at the
Port’s sole and absolute discretion.
Deductibles and self-insured retentions shall be permitted only at Lessee’s written
request and submittal to the Port of Lessee’s current financial statement and upon the prior written
approval of the Port, which approval shall not be unreasonably withheld or delayed; provided,
however, that Lessee agrees that it shall be reasonable in all cases for the Port to condition its approval
of any deductible or self-insured retention in excess of $25,000 (“unsecured amount”) on Lessee’s
first depositing with the Port, as additional security deposit and subject to all of the other provisions
of this Lease applicable to a security deposit, a sum determined by the Port up to the amount of the
deductible or self-insured retention in excess of the unsecured amount. The Port from time to time,
but no more frequently than once a year may adjust the unsecured amount by the percentage change
between the last CPI published before the Effective Date and the last CPI published before the
adjustment. Such additional security deposit shall be in the form specified for a security deposit under
other provisions of this Lease, but shall not be considered for purposes of increasing the security
deposit pursuant to provisions of this Lease other than this Section.
In any case under this Section that Lessee is required to provide to the Port a certificate
of insurance, an endorsement, or copy of a policy and the policy is not available, the Port agrees to
accept in lieu thereof, and on a temporary basis only, a binder in a form reasonably satisfactory to the
Port.
All policies of insurance required by this Lease to be maintained by Lessee or any
sublessee shall be issued by carriers Financially Acceptable to the Port.
15.
Damage or Destruction of Improvements: In any case under this Section that
Lessee is required or elects to restore the Premises, or the contents, furniture, fixtures or equipment
therein, after damage or destruction the Port agrees promptly to execute all adjustment documents
and to endorse any proceeds to a trustee designated by Lessee and acceptable to the Port, provided
that a trust agreement satisfactory to the Port is first executed by all interested parties and that all costs
and expenses associated with said trust shall be the sole responsibility of Lessee and/or Lender.
Lessee agrees to keep the Port advised during the adjustment process. In the case where Lessee is
required or elects under this Section to restore the Premises, or the contents, furniture, fixtures or
equipment therein and subject to the rights of any Lender set forth in this Lease, the proceeds of
insurance shall be held by Lessee and/or Lender as trust funds to be used for the purpose of restoring
the Premises damaged by fire or other casualty. Lessee agrees to use good faith reasonable efforts to
have all Lenders agree in relevant loan documents to have insurance proceeds applied to restoration
of the Premises. Lessee also agrees that if, nevertheless, a Lender will not so agree but reserves the
power to apply all or portions of such proceeds against its loan, then in the event of a loss Lessee shall
use diligent, good faith reasonable efforts (including legal action), in consultation with Lessee’s legal
counsel and the Port, to cause all proceeds of insurance to be applied to restoration, but not so as to
jeopardize Lessee’s interest in the leasehold estate in the good faith reasonable judgment of Lessee’s
attorney. In any case under this Section that Lessee elects to terminate this Lease on account of
damage or destruction, Lessee agrees promptly to execute all adjustment documents and to endorse
any proceeds to the Port subject to the rights of Lessee and any Lender as described in this Section.
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For purposes of this Lease an “Uninsured Casualty” shall mean a casualty for which
Lessee is not hereunder required to, and does not, maintain insurance. “Insured Casualty” shall mean
any casualty for which Lessee is required hereunder to, or does, maintain insurance.
If during the Term of this Lease the Improvements are damaged or destroyed by an
Insured Casualty, Lessee shall promptly repair and restore the Premises and all contents, furniture,
fixtures and equipment therein, to a good and tenantable condition notwithstanding any inadequacy
of insurance proceeds therefor; provided, however, if (a) such damage or destruction occurs during
the final five (5) years of the scheduled Term and is not caused by Lessee’s willful or intentional and
wrongful act or omission, and (b) will cost more than twenty-five percent (25%) of the Replacement
Cost of the Improvements as of the date of the casualty, Lessee, by giving at least 60 days’ prior
written notice to the Port (such notice to be given within 60 days after such damage or destruction),
may terminate this Lease, in which event (i) any insurance proceeds payable as the result of such
casualty remaining after (A) paying the cost of removing all debris and securing the Improvements
and (B) paying off the Leasehold Mortgage, shall be paid to the Port, and (ii) upon termination, the
Parties shall have no further obligations under this Lease, except for those that shall have accrued and
remain undischarged.
If during the Term of this Lease the Improvements are damaged or destroyed by an
Uninsured Casualty, Lessee shall promptly repair and restore the Premises and all contents, furniture,
fixtures and equipment therein, to a good and tenantable condition notwithstanding the lack of
insurance proceeds therefor; provided, however, if:
(1)
Such damage or destruction (a) occurs after the fourth (4th)
anniversary of the Term Commencement Date and before the thirty-second (32nd) anniversary of the
Term Commencement Date and is not caused by Lessee’s willful or intentional and wrongful act or
omission, and (b) will cost more than fifty percent (50%) of the Replacement Cost of the
Improvements as of the date of the casualty, Lessee, by giving at least 60 days’ prior written notice
to the Port (such notice to be given within 60 days after such damage or destruction), may terminate
this Lease;
(2)
Such damage or destruction (a) occurs after the thirty-second (32nd)
anniversary of the Term Commencement Date and before the fifty-fifth (55th) anniversary of the Term
Commencement Date and is not caused by Lessee’s willful or intentional and wrongful act or
omission, and (b) will cost more than twenty-five percent (25%) of the Replacement Cost of the
Improvements as of the date of the casualty, Lessee, by giving at least 60 days’ prior written notice
to the Port (such notice to be given within 60 days after such damage or destruction), may terminate
this Lease; and
(3)
Such damage or destruction (a) occurs after the fifty-fifth (55th)
anniversary of the Term Commencement Date and before the sixty-sixth (66th) anniversary of the
Term Commencement Date and is not caused by Lessee’s willful or intentional and wrongful act or
omission, and (b) will cost more than ten percent (10%) of the Replacement Cost of the Improvements
as of the date of the casualty, Lessee, by giving at least 60 days’ prior written notice to the Port (such
notice to be given within 60 days after such damage or destruction), may terminate this Lease.
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If Lessee elects to terminate this Lease as the result of an Uninsured Casualty as
provided above in this paragraph, upon termination, the parties shall have no further obligations under
this Lease, except for those that shall have accrued and remain undischarged.
If this Lease is canceled or annulled in accordance with this Section, there shall be
paid from insurance proceeds any amount which is payable to any Lender under its Leasehold
Mortgage and the balance of such proceeds shall be paid to the Port.
No election by Lessee to terminate under this Section shall be effective if before the
casualty the Port has given Lessee notice of default and Lessee has not cured each such default.
If Lessee elects to terminate this Lease as provided in this Section, the Port by written
notice to Lessee given within 30 days of the date notice of termination is given by Lessee to the Port,
may require Lessee, at Lessee’s sole cost and expense within 90 days of receipt of such notice from
the Port to demolish and lawfully dispose of off of Port property part or all of the Improvements and
place the Premises in a secure, safe and reasonably level condition; provided, however, that in no
event shall Lessee be obligated to repair or restore any portion of the Improvements; and provided,
further, Lessee, by written notice to the Port given within 30 days of the giving by the Port of the
written notice specified immediately above, may elect to rescind its notice to the Port canceling this
Lease on account of such damage or destruction and, if such notice is timely given by Lessee, the
provisions of this Section shall apply as though Lessee had elected not to cancel this Lease on account
of such damage or destruction.
In the event of any damage or destruction of the Improvements (whether the same
results from an Insured Casualty or an Uninsured Casualty), there shall be no abatement or reduction
of rent.
The Port and Lessee hereby waive the provisions of California Civil Code Sections
1932 and 1933, and of any other statutes which relate to termination of a lease when leased property
is destroyed and agree that such event shall be governed by the terms of this Lease.
In the event that this Lease is terminated in accordance with the terms and conditions
of this Section 15, Lessee, as a condition of the actual termination of this Lease and at no expense to
the Port expense, shall raze the damaged Improvements and remove and dispose of all debris, all in a
lawful manner. Notwithstanding the foregoing, if it is elected by Lessee that this Lease shall terminate
as provided in this Section 15, the Port, by written notice given to the Lessee within 15 days of the
date of Lessee’s termination notice, may elect to take possession of the damaged Improvements,
which event, Lessee, at no expense to the Port, shall remove and dispose of all debris resulting from
such damage in a lawful manner, secure the damaged Improvements, and surrender the damaged
Improvements in such condition (but free of all debris), together with all keys and security codes, to
the Port. No termination of this Lease pursuant to this Section 15 shall be effective until Lessee shall
have completed all work required by this Section 15 lien-free, and Lessee shall have delivered
reasonable evidence of such lien free completion.
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16.

Indemnification and Liability Insurance:

16.1. Indemnification: Lessee shall defend, indemnify and hold the Port harmless
against all claims, suits, liability and expense for any loss of, cost of collection or damage, injury or
death to, any person or any property (including the person or property of the Port or of Lessee, its
officers, employees, agents or invitees), which directly or indirectly arises out of Lessee’s occupancy
or use of the Premises or Lessee’s activities related thereto, or from the alleged violation of any civil
rights act, including acts regarding disabled or handicapped persons, including, without limitation,
the Americans With Disabilities Act of 1990. Defense counsel by Lessee retained by Lessee under
this Section shall be subject to the Port Attorney’s reasonable approval.
These obligations of Lessee shall not apply to any such loss, damage, injury
or death caused solely by the negligence or other wrongful conduct of the Port, but shall apply under
all other circumstances. The obligations of Lessee under this Section arising by reason of any
occurrence taking place during the Term of this Lease, shall survive any termination of this Lease.
For purposes of this subsection, “the Port” shall include the Board of Port
Commissioners and each of its Commissioners, officers, employees and agents.
Lessee hereby agrees that it is not, nor is it intended to be, the agent, servant
or independent contractor of the Port, as such terms are used in California Civil Code Section 2782.
In addition, Lessee agrees that neither it, nor any of its agents or representatives shall claim or assert
that the negligence or willful misconduct of Lessee is or should be imputed to the Port under any
agency or other legal theory. Lessee hereby waives, to the extent permitted by applicable law, the
provision of California Civil Code Section 2782 (which Section places limitations on
indemnifications in certain contracts).
The foregoing provisions of this Section are not intended and shall not be
construed to limit in any manner whatsoever the protection or benefits to which the Port otherwise
would be entitled as an additional insured under any liability insurance maintained or required to be
maintained by Lessee under this Lease.
16.2. Liability Insurance: Lessee shall maintain in force during the Term of this
lease comprehensive general or commercial general liability insurance, including bodily injury and
property damage insurance, with such types of coverage and minimum coverage amounts as may be
reasonably requested by the Port from time to time, but in no event for less than the sum of TwentyFive Million Dollars ($25,000,000.00) (and for all owned, non-owned and hired automobiles, and for
fire legal liability, the sums specified respectively in items 5 and below) combined single limit per
occurrence and in no event with less than the following coverages:
1.
2.
3.
4.
5.
6.
7.

Premises Operations
Completed Operations
Products Liability
Blanket Contractual Liability
Owned, Non-owned and Hired Automobiles Liability ($25,000,000.00)
Personal Injury Liability
Broad Form Property Damage
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8. Fire Legal Liability ($100,000.00)
9. Independent Contractors Liability
10. Advertising Liability
11. Innkeepers Legal Liability
12. Liquor Liability (if applicable)
Each policy of insurance maintained pursuant to this Section shall provide the
following:
(1) The City of Oakland, a municipal corporation, acting by and through its
Board of Port Commissioners, its commissioners, officers, agents and employees and any additional
parties identified by the Port as additional insureds shall be named as additional insureds. All General
Liability policies must provide this additional insured status through either the Insurance Services
Office’s (ISO) CG 20 10 11 85 endorsement, or a combination of the ISO’s CG 20 10 07 04 and
CG 20 37 07 04 endorsements, or a combination of the ISO’s CG 20 10 04 13 and CG 20 37 04 13
endorsements, or equivalents.
(2) Coverage shall not be canceled, reduced or non-renewed without at least
30 days’ prior written notice to the Port.
(3) Coverage shall be primary and non-contributory. The Port’s insurance
and/or self-insurance shall not be called upon to contribute in the event of loss.
(4) A severability of interest or cross-liability endorsement, reading generally
as follows:
Cross-Liability - In the event of one of the assureds incurring liability to any
other of the assureds, this policy shall cover the assured against whom claim
is or may be made in the same manner as if separate policies had been issued
to each assured. Nothing contained herein shall operate to increase
underwriters’ limit of liability.
(5)
A waiver of subrogation in favor of the City of Oakland, a municipal
corporation, acting by and through its Board of Port Commissioners, its commissioners, officers,
agents and employees and any additional parties identified by the Port.
Lessee also shall maintain in force during the Term of this Lease, and provide
to the Port evidence that it does maintain, the following, both with a subrogation waiver endorsement
in favor of the Port:
1.

Statutory workers’ compensation insurance coverage under California

law; and
2.
Employer’s liability coverage in the amount of not less than One
Million Dollars ($1,000,000.00).
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Before commencement of the Term of this Lease, Lessee shall provide to the
Port a valid certificate of insurance along with an originally executed endorsement or endorsements
evidencing all of the liability insurance required under this Section. Lessee shall provide to the Port
at least 30 days prior to the expiration of any such policy an endorsement showing that such insurance
coverage has been renewed or replaced. If such coverage is canceled or reduced, then within 15 days
after receipt of written notice of such cancellation or reduction in coverage, but in no event later than
the effective date of cancellation or reduction, Lessee shall provide the Port a notice of reinstatement
or an endorsement or endorsements as appropriate, showing that the required insurance has been
reinstated or replaced. At the Port’s request, Lessee agrees promptly to provide the Port a full, true
and complete copy of each policy required to be maintained hereunder. Each policy shall be subject
to the approval of the Port, which approval shall not unreasonably be withheld.
On failure to provide any such endorsement or other document as required by
this Section, Lessee shall be in substantial default of this Lease and the Port may proceed in
accordance with the default section of this Lease. However, at its option and sole and absolute
discretion the Port may, but is not obligated to: (1) procure upon at least 15 days’ prior written notice
to Lessee all or portions of the required insurance at Lessee’s expense and Lessee shall pay to the Port
the Port’s cost of procurement of such insurance upon receipt of billing from the Port for said cost; or
(2) approve a program of self-insurance in lieu of required insurance upon such terms, conditions and
limitations as may be imposed at the Port’s sole and absolute discretion.
Deductibles and self-insured retentions shall be permitted only at Lessee’s
written request and upon the prior written approval of the Port, which approval the Port shall not
unreasonably withhold or delay and shall be subject to the following covenants and conditions:
(1) In the event that, and so long as, Lessee satisfactorily establishes before
the Executive Director that the insurance market is such that particular portions or elements of the
coverage or limits herein required are unavailable (without regard to any circumstances peculiar to
Lessee or any of its subtenants), then the Executive Director shall for the period of such unavailability
excuse Lessee from maintaining such portion or element of coverage or limits but he may impose as
a condition to granting such excuse that Lessee provide to the Port such reasonable alternate security
as may be specified by the Executive Director.
(2) Lessee agrees that for any such deductible or self-insured retention
amount, Lessee shall provide to the Port defense and indemnification at least equal to the defense and
indemnification to which the Port would be entitled as an additional insured had Lessee provided the
above-specified coverages respectively under Insurance Services Office form number GL 0001 and
Insurance Services Office form number CA 0001. It is understood that Lessee’s agreement to provide
such defense and indemnification to the Port includes cases where such defense and indemnification
would be required under said insurance policy forms for claimed loss, damage, injury or death which
was caused solely by the active or passive negligence or other wrongful conduct of the Port.
(3) Lessee agrees that it shall be reasonable in all cases for the Port to condition
its approval of any deductible or self-insured retention in excess of the first $10,000.00 (“unsecured
amount”) on Lessee’s first depositing with the Port, as additional security deposit and subject to all
of the other provisions of this Lease applicable to a security deposit, a sum determined by the Port up
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to the amount of the deductible or self-insured retention in excess of the unsecured amount. The Port,
from time to time (but no more frequently than once each year), may adjust the unsecured amount by
the percentage increase, if any, between the last CPI published before the Effective Date and the last
CPI published. Such additional security deposit shall be in the form specified for a security deposit
under other provisions of this Lease, but shall not be considered for purposes of increasing the security
deposit pursuant to provisions of this Lease other than this Section. The additional security deposit
is solely for the benefit of the Port to secure Lessee’s agreement in item (1) immediately above to
defend and indemnify the Port.
In any case under this Section that Lessee is required to provide to the Port an
endorsement or copy of a policy and the policy is not available, the Port agrees to accept in lieu
thereof, and on a temporary basis only, a binder in a form reasonably satisfactory to the Port.
All policies of insurance required by this Lease to be maintained by Lessee or
any sublessee shall be issued by carriers who are Financially Acceptable.
16.3. Sublessees: Lessee shall include provisions in each sublease that Lessee
enters into with respect to the Premises that (1) the sublessee agrees to indemnify and hold harmless
the Port (as “Port” is defined in Section 16.1) in the same manner as Lessee agrees to indemnify and
hold harmless the Port in accordance with this Section above; and (2) the sublessee agrees to maintain
at all times during the term of the sublease the same insurance required of the lessee throughout
Section 16, with the sole exception that the limit required of sublessee be not less than $1,000,000.00
in Constant Dollars.
16.4. Additional Insurance Required for Construction-Related Activities: The
Lessee shall require the general contractor and all subcontractors of any tier to obtain general liability
and auto liability policies of insurance in amounts and forms and issued by carriers reasonably
satisfactory to the Port, and the general contractor and its subcontractors shall carry worker’s
compensation insurance for their employees as required by law. For any construction-related
activities in excess of Five Million Dollars ($5,000,000.00) in Constant Dollars in construction value,
Lessee shall require the general contractor to obtain general liability insurance in no event less than
the sum of Twenty-Five Million Dollars ($25,000,000.00) in Constant Dollars. In addition,
contractors’ pollution liability coverage will be required for any construction activities, or any
grading, excavating, underground utilities, piping, trenching, or any work below the surface of the
ground, or involves the hauling or disposal of hazardous or regulated materials. The contractors’
pollution liability coverage shall be carried in amounts and forms and issued by carriers reasonably
satisfactory to the Port. All liability and workers’ compensation insurance shall contain a waiver of
subrogation in favor of the City of Oakland, a municipal corporation, acting by and through its Board
of Port Commissioners, its commissioners, officers, agents and employees, and any additional parties
identified by the Port. All liability insurance policies shall include a cross liability/severability of
interests clause, and include the City of Oakland, a municipal corporation, acting by and through its
Board of Port Commissioners, its commissioners, officers, agents and employees, and any additional
parties identified by the Port as additional insureds. All general liability policies must provide this
additional insured status through either the Insurance Services Office’s (ISO) CG 20 10 11 85
endorsement, or a combination of the ISO’s CG 20 10 07 04 and CG 20 37 07 04 endorsements, or a
combination of the ISO’s CG 20 10 04 13 and CG 20 37 04 13 endorsements, or equivalents.
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Indemnifications required of lessee herein must also be passed down to the general contractor and all
subcontractors of any tier to the fullest extent allowed by law.
17.
Mortgage of Leasehold and Protection of Lender: Notwithstanding any provision
to the contrary contained in this Section or in any other provision of this Lease, Lessee, with the prior
written and signed consent of the Port (which consent shall not unreasonably be withheld), may enter
into a Leasehold Mortgage. Lessee shall have no right to require the Port to encumber the Port’s fee
interest in the Property, and notwithstanding anything herein contained to the contrary, Lessee hereby
agrees that Lessee is entitled to enter into a Leasehold Mortgage for only the following purposes and
on the following conditions (and Lessee shall have the burden of establishing that such purposes are
met and that such conditions exist): (1) to finance construction of Improvements required to be
constructed under this Lease; (2) to provide "take-out" financing of any construction loan not to
exceed the greater of 90% of the original cost of construction and 90% of the value of Lessee’s
leasehold interest in the Premises as determined by a qualified real estate appraiser holding the MAI
designation of the American Institute of Real Estate Appraisers or its successor organization with at
least 5 years’ full-time appraisal experience involving primarily commercial property in the San
Francisco Bay Area; (3) to provide for refinancing of existing financing on the Premises previously
approved by the Port; (4) to finance Lessee’s capital additions and equipment, acquisitions and/or
replacements reasonably required in pursuit of its business activities on the Premises; (5) to finance a
purchase of Lessee’s leasehold interest in the Premises, the encumbrance of which financing together
with all other encumbrances on the leasehold interest shall not exceed 85% of the value of Lessee’s
leasehold interest in the Premises (as said value is determined by the appraiser described in item (2)
immediately above); and (6) for any other purpose so long as the encumbrance of such financing
together with all other encumbrances on the leasehold interest shall not exceed 70% of the value of
Lessee’s leasehold interest in the Premises (as said value is determined by the appraiser described in
item (2) immediately above).
Lessee’s rights to enter into a Leasehold Mortgage as herein provided shall be
suspended so long as Lessee is in default hereunder and has received written notice of such default
from the Port.
Anything hereinafter contained in this Lease to the contrary notwithstanding, a Lender
shall not be entitled to any notice or copy of any notice from the Port to Lessee under this Lease, and
such Lender’s consent shall not be required pursuant to the provisions of this Lease hereinafter set
forth, unless such Lender has provided, by written notice to the Port, the address or addresses to which
such notice, copy of such notice or request for consent shall be sent, which address or addresses may
be changed by such Lender from time to time by written notice to the Port.
Lessee shall promptly provide the Port with a fully executed complete copy of each
Leasehold Mortgage and any and all amendments thereto. All notices of default, foreclosure and sale
shall be given to the Port contemporaneously with service on Lessee.
A Leasehold Mortgage or amendment thereto shall be effective as to the Port only if
and so long as a fully executed complete copy of the entire agreement and amendments thereto are
provided to and consented to in writing by the Port. The Port agrees that it shall not unreasonably
delay or deny its consent, and if the Port has not notified Lessee in writing within 20 working days
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after receipt of the request for consent of the Port’s consent or refusal to consent, the Port shall be
deemed to have consented.
During the continuance of any Leasehold Mortgage and until such time as the lien of
any Leasehold Mortgage has been extinguished the following provisions (hereinafter "Lender
Provisions") shall apply:
A.
Notwithstanding any default by Lessee in the performance or observance of
any agreement, covenant or condition of this Lease on the part of Lessee to be performed or observed,
the Port shall have no right to terminate this Lease unless an event of default shall have occurred and
not be cured, the Port shall have given Lender notice of such event of default as provided below in
Subsection F, and Lender shall have failed within the periods specified in Subsections C(1) and C(2)
below to remedy such default or acquire Lessee’s leasehold estate created hereby or commence and
thereafter diligently pursue to completion foreclosure or other appropriate proceedings in the nature
thereof, all as set forth in this Section.
B.
Lender shall have the right, but not the obligation, at any time prior to
termination of this Lease, to pay all of the rents due hereunder, to effect any insurance, to pay any
taxes and assessments, to make any repairs and improvements, to do any other act or thing required
of Lessee hereunder, and to do any act or thing not in violation of the provisions of this Lease which
may be necessary and proper to be done in the performance and observance of the agreements,
covenants and conditions hereof to prevent termination of this Lease. All payments so made and all
things so done and performed by Lender shall be as effective to prevent a termination of this Lease
as the same would have been if made, done and performed by Lessee instead of by Lender.
C.
Should any event of default under this Lease occur, the Port shall take no
action to terminate this Lease or exercise any other remedy hereunder unless it first gives notice of
such event or default to Lender as provided in Subsection F and:
(1)
If such event of default is a failure to pay a monetary obligation of
Lessee, Lender shall fail to cure such default within 30 days after such notice; or
(2)
If such event of default is not a failure to pay a monetary obligation of
Lessee, Lender shall fail, within 60 days of receipt of said written notice, either to cure such default
or, if such default cannot be cured by Lender without Lender obtaining possession of the Premises or
title to Lessee’s leasehold estate, to obtain title to the leasehold estate and possession in lieu of
foreclosure, or to commence foreclosure or other appropriate proceedings in the nature thereof and
thereafter diligently prosecute such proceedings to completion, and then promptly after gaining
possession of the Premises, and in no event more than 60 days thereafter, to cure such default;
provided, however, that Lender shall mail or deliver to the Port a duplicate copy of any and all written
notices and documents pertaining to obtaining title in lieu of foreclosure or to foreclosure or such
other appropriate proceeding, which Lender may from time to time give to or serve upon Lessee and
such copy shall be mailed or delivered to the Port at the same time such notices or documents are
given or served by Lender.
All rights of the Port to terminate this Lease as the result of the occurrence of
any such event of default shall be subject to, and conditioned upon, the Port having first given Lender
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notice of such event of default and Lender having failed to remedy such default or acquire Lessee’s
leasehold estate created hereby or commence foreclosure or other appropriate proceedings in the
nature thereof as set forth in and within the time specified by this Subsection C.
D.
Any event of default under this Lease which in the nature thereof cannot be
remedied by Lender shall be deemed to be remedied if (1) within 60 days after receiving notice from
the Port setting forth the nature of such event of default, or prior thereto, Lender shall have acquired
Lessee’s leasehold estate created hereby or shall have commenced foreclosure or other appropriate
proceedings in the nature thereof; (2) Lender shall diligently prosecute any such proceedings to
completion; (3) Lender, within such 60-day period, shall have fully cured any event of default arising
from failure to pay or perform any monetary obligations hereunder and shall thereafter continue to
perform all such monetary obligations in accordance with the terms of this Lease; and (4) after gaining
possession of the Premises Lender promptly, and within 60 days thereafter, shall cure all other
defaults (whenever the same shall have occurred) and perform all other obligations of Lessee as and
when the same are due in accordance with the terms of this Lease.
E.
If Lender is prohibited by any process or injunction issued by any court or by
reason of any action by any court having jurisdiction of any bankruptcy or insolvency proceeding
involving Lessee from commencing or prosecuting foreclosure or other appropriate proceedings in
the nature thereof, the times specified in Subsections C and D above for commencing or prosecuting
such foreclosure or other proceedings shall be extended for the period of such prohibition; provided
that Lender shall have fully cured any default in the payment of any monetary obligations of Lessee
under this Lease and shall continue to pay currently such monetary obligations as and when the same
fall due.
F.
The Port shall mail or deliver to Lender a duplicate copy of any and all notices
in writing pertaining to a breach of a covenant or condition of this Lease which the Port is required
under this Lease to give to or serve upon Lessee pursuant to the provisions of this Lease, and such
copy shall be mailed or delivered to Lender at the same time such notices are given or served by the
Port upon Lessee. No such required notice by the Port to Lessee shall be deemed to have been given
unless and until a copy thereof shall have been mailed to or delivered to Lender.
G.
Foreclosure of a Leasehold Mortgage, or any sale thereunder, whether by
judicial proceedings or by virtue of any power contained in the Leasehold Mortgage, or any
conveyance of the leasehold estate created hereby from Lessee to Lender through, or in lieu of,
foreclosure or other appropriate proceedings in the nature thereof shall not require the consent of the
Port, except as provided in this Subsection G, or constitute a breach of any provision of or a default
under this Lease, and upon such foreclosure, sale or conveyance the Port shall recognize Lender or
(subject to the conditions specified immediately hereinafter) any other foreclosure sale purchaser,
transferee or assignee from Lender after such sale or conveyance, as Lessee hereunder; provided,
however, that the Port’s said recognition as Lessee of such foreclosure sale purchaser and such
transferee or assignee from Lender after such sale or conveyance is required only if (1) duplicate
copies of all written notices and documents given to and served upon Lessee have been provided to
the Port as required by Subsection C above; and (2) the Port gives its prior consent to such recognition,
which consent the Port agrees the Port shall not unreasonably withhold or delay. In the event Lender
becomes Lessee under this Lease, Lender shall not be liable for the obligations of Lessee which arise
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after Lender has transferred and assigned this Lease to another party in accordance with the terms and
conditions of this Lease.
H.
Should the Port terminate this Lease by reason of any default by Lessee
hereunder, the Port, upon request by Lender given within 30 days after such termination, immediately
shall execute and deliver a new lease of the Premises to Lender, or its nominee, purchaser, assignee
or transferee, for the remainder of the Term of this Lease with the same agreements, covenants and
conditions (except for any requirements which have been fulfilled by Lessee prior to termination) as
are contained herein and any amendments hereto and with priority equal to that hereof; provided,
however, that Lender shall promptly cure any defaults of Lessee to the maximum extent they are
susceptible to cure by Lender and shall as a condition to execution and delivery of such new lease pay
to the Port any and all rent and all other sums, to the extent such rent and other sums are reasonably
ascertainable, payable to the Port by Lessee pursuant to this Lease, including such rent and other sums
which absent termination would have accrued during the period from the date of termination of this
Lease to the date of execution and delivery of such new lease, and Lender shall agree in such new
lease to pay promptly upon reasonable determination and written notice from the Port all other rent
and other sums payable to the Port under this Lease or that, absent termination, would have accrued
during such period. Upon execution and delivery of such new lease, the Port, at the expense of the
Lender or any new lessee, as the case may be, shall take such reasonable action as shall be necessary
to remove Lessee named herein from the Premises.
I.
The Port and Lessee shall cooperate in including in this Lease by suitable
amendment from time to time any provisions which may reasonably be requested by any proposed
Lender for the purpose of implementing the Lender protection provisions contained in this Lease and
allowing such Lender reasonable means to protect or preserve the lien of any Leasehold Mortgage on
the occurrence of a default under the terms of this Lease. The Port and Lessee each agree to execute
and deliver (and to acknowledge, if necessary, for recording purposes) any agreement necessary to
effect any such amendment; provided, however, that any such amendment shall not in any way affect
the term or rent under this Lease or otherwise in any material respect adversely affect any rights of
the Port hereunder.
18.

Liens, Assignment and Subletting:

18.1. General: Except as hereinafter in this Section expressly provided, and except
as expressly provided in the Leasehold Mortgage provisions of this Lease, Lessee shall not, either
directly or indirectly, voluntarily or involuntarily, assign, hypothecate, encumber or transfer this
Lease or any interest therein or right granted thereby or sublet the whole or any part of the Premises,
or license the use of same, or permit or suffer any other person or entity to occupy, use or manage
(except management by Lessee’s employees) the same, in whole or in part, without the prior written
consent of the Port evidenced by resolution of its Board of Port Commissioners, which consent shall
not unreasonably be withheld or delayed.
Except as hereinafter in this Section expressly provided, no modification of a
sublease, assignment or other transfer after the Port’s initial consent shall be effective without the
prior written approval of the Port. Lessee agrees that it immediately shall notify the Port in writing
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of any cancellation or surrender of a sublease. In case of a transfer by reason of death the transferee
shall notify the Port in writing of the transfer within 60 days after the death.
Neither this Lease nor any interest therein or right granted thereby shall be
assignable or transferable in proceedings in attachment, garnishment or execution against Lessee, or
in voluntary or involuntary proceedings in bankruptcy or insolvency or receivership taken by or
against Lessee or by any process of law, and possession of the whole or any part of the demised
premises shall not be divested from Lessee in such proceedings or by any process of law, without the
prior written consent of the Port evidenced by resolution of its Board of Port Commissioners, which
consent shall not unreasonably be withheld or delayed.
Any breach of the provisions of this Section shall constitute a default and shall
cause this Lease to terminate immediately at the option of the Port after not less than 15 days’ notice
to Lessee.
The Port’s consent to or waiver of its option to terminate this Lease in the
event of a default on account of any assignment, transfer, occupation or use requiring prior written
Port consent shall not be construed or deemed to be a waiver of the restrictions hereinabove contained
or to be a consent to or waiver of objections to any subsequent assignment, transfer or occupation or
use by another person.
Lessee and the Port acknowledge and agree that the rights retained by and
granted to the Port pursuant to this Section constitute a material part of the consideration for entering
into this Lease and constitute a material and substantial inducement to the Port to enter into this Lease
at the rental, for the terms, and upon the other covenants and conditions contained in this Lease, and
that the acceptability of Lessee, and of any sublessee, assignee or other transferee of any right or
interest in this Lease, involves the exercise of broad discretion by the Port in promoting commerce,
navigation and shipping in the Port Area of the City of Oakland. Therefore, Lessee agrees that the
Port may condition its consent, if required hereunder to a proposed subletting or assignment, subject
to such provisions as are reasonable to protect the rights and interest of the Port hereunder and to
assure promotion of commerce, navigation and shipping.
Lessee agrees that its personal business skills and philosophy were an
important inducement to the Port for entering into this Lease and that the Port may reasonably object
to the transfer of the Premises to another whose proposed use, while permitted by the use clause of
this Lease, would involve a different quality, manner or type of business skills than that of Lessee, or
which would result in the imposition upon the Port of any new or additional requirements under the
provisions of any law or regulation, including any law or regulation regarding disabled or
handicapped persons, such as the Americans With Disabilities Act of 1990.
Lessee agrees that as a condition to the Port’s consideration of any request by
Lessee for approval of a sublease, assignment, or other transfer of this Lease, Lessee shall deliver to
the Port a nonrefundable processing fee of not less than $5,000 in Constant Dollars. The Port within
10 days of receipt of said fee may give to Lessee notice that said fee shall be increased by a sum, not
to exceed an additional $5,000 in Constant Dollars, that the Port in its discretion determines is
necessary to cover the anticipated Port administrative costs and expenses, including labor, in
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processing and investigating Lessee’s request. Lessee agrees that unless and until said fee, and any
request for such additional fee, is delivered to the Port, Lessee shall be deemed to have made no
request to the Port to assign or sublease.
In addition, Lessee’s request for consent to any proposed sublease, assignment
or other transfer shall not be deemed to have been submitted to the Port unless and until Lessee, except
as and to the extent excused in advance by the Port, shall have submitted to the Port, in writing, the
following information and documents:
A.

The name of the proposed subtenant, assignee or other transferee;

B.

The nature of proposed subtenant’s or assignee’s business to be carried

on in the Premises.
C.
Each of the terms and provisions of the proposed sublease, assignment
or transfer, including, without limitation, the full consideration for such sublease, assignment or
transfer;
D.
A balance sheet of the proposed subtenant or assignee as of a date
within at least 90 days of the request for the Port’s consent;
E.
Statements of income or profit and loss of the proposed subtenant or
assignee (or the principals thereof, in the case of a newly formed entity) for the two-year period
preceding the request for the Port’s consent;
F.
A statement in reasonable detail as to the business experience of the
proposed subtenant or assignee (or the principals thereof, in the case of a newly formed entity) during
the 5-year period preceding the request for the Port’s consent;
G.

A copy of the proposed subtenant’s or assignee’s business and

marketing plan.
H.
Such other information and documents relating to the proposed
sublessee’s or assignee’s business, experience, finances as the Port may reasonably request.
It is understood and agreed that the Port’s consent to a requested sublease,
assignment or other transfer, shall be conditioned upon the Port’s receipt each of the following:
A.
In the case of a proposed assignment, a full and complete executed
copy of all documents to effectuate the assignment, together with a document in recordable form
whereby the proposed assignee shall expressly assume all the covenants and conditions of this Lease.
B.
In the case of a proposed sublease, a full and complete copy of the
executed sublease, which sublease shall contain, if requested by the Port, a provision subject to the
prior rights of any Lender, satisfactory to the Port, requiring sublessee at the Port’s option to attorn to
the Port if Lessee defaults under this Lease and if the sublessee is notified of Lessee’s default and
instructed to make sublessee’s rental payments to the Port. The Port shall have no obligation to
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recognize any sublessee after Lessee’s default unless and until the Port, at the Port’s option, signs a
recognition and attornment agreement among the Port, Lessee and the sublessee. Lessee shall not
accept, directly or indirectly, more than 3 months’ prepaid rent from any sublessee and said copy of
the executed sublease shall recite this restriction and sublessee’s acknowledgment of the same.
C.
In the case of any other proposed encumbrance or proposed transfer, a
full and complete executed copy of all documents to effectuate the encumbrance or transfer, which
documents shall incorporate directly or by reference all of the provisions of this Lease.
Unless otherwise provided by resolution adopted by the Board of Port
Commissioners or expressly in this Section, no subletting or assignment or any activity on the
Premises by any person other than Lessee, even with the Port’s consent, shall relieve Lessee of its
rental or other obligations hereunder, and Lessee shall continue to be liable as a principal and not as
a guarantor or surety, to the same extent as though no assignment or subletting, and no such activity
on the Premises by any person other than Lessee, had been made or occurred, and as though all
conduct of the assignee, subtenant or such other person was Lessee’s conduct. Specifically, in case
of any assignment, the following shall apply:
(i)
Lessee shall be and remain liable as a principal, without the necessity
of any suit or proceedings on Port’s part of any kind or nature whatsoever against Lessee and without
the necessity of any notice of nonpayment, nonperformance, non-observance or default or to which
the Lessee might otherwise be entitled, all of which the Lessee hereby expressly waives. Lessee
hereby expressly agrees that the validity of Lessee’s said liabilities as a principal hereunder shall not
be terminated, affected, diminished or impaired by reason of the assertion or the failure to assert by
Port against any assignee of any of the rights or remedies reserved to the Port pursuant to the
provisions of this Lease or by relief of any assignee from any of the assignee’s obligations under this
Lease or otherwise by (a) the release or discharge of any assignee in any creditors’ proceedings,
receivership, bankruptcy or other proceedings; (b) the impairment, limitation or modification of the
liability of any assignee or the estate of any assignee in bankruptcy, or of any remedy for the
enforcement of any assignee’s liability under this Lease, resulting from the operation of any present
or future provision of the National Bankruptcy Act or other statute or from the decision in any court;
or (c) the rejection or disaffirmance of this Lease in any such proceedings. The liability of Lessee as
a principal shall in no way be affected, modified or diminished by reason of any assignment,
amendment, renewal, supplement, modification or extension of this Lease or by reason of any
modification or waiver of or change in any of the terms, covenants, conditions or provisions of this
Lease, or by reason of any extension of time that may be granted by Port to any assignee or a changed
or different use of the premises consented to in writing by the Port, or by reason of any dealings or
transactions or matters or things occurring between Port and any assignee whether or not notice
thereof is given to Lessee; and
(ii)
The Port’s consent to any further assignment or assignments, and
successive assignments by any assignee and the assignee’s assigns of this Lease, made either with or
without notice to the Lessee, shall in no manner whatsoever release the Lessee from any liability as
principal.
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Lessee immediately and irrevocably hereby assigns to the Port, as security for
Lessee’s obligations under this Lease, all rent from any subletting of all or a part of the Premises as
permitted by this Lease, and the Port, as assignee and as attorney-in-fact for Lessee, or a receiver for
Lessee appointed on the Port’s application, may collect such rent and apply it toward Lessee’s
obligations under this Lease; provided, however, that, until the occurrence of an act of default by
Lessee and the expiration of all periods for cure, Lessee shall have the right to collect such rent.
18.2. Liens, Attachments, Bankruptcy: Except as otherwise expressly provided
in this Lease, Lessee shall pay for all labor done and materials furnished in the repair, replacement,
development or improvement of the Property and any areas adjacent thereto and shall keep the
Premises and such adjacent land, and Lessee’s possessory interest in the premises, free and clear of
any lien or encumbrance (hereinafter "lien") of any kind whatsoever created by Lessee.
If a lien is filed, Lessee shall promptly either cause such lien to be released of
record or diligently contest the claim relating to the lien, provided that if such contest is resolved
against Lessee, Lessee promptly shall cause such lien to be released of record, and if Lessee fails so
to do, the Port shall have the right and option, but not the duty, to pay or otherwise discharge, stay or
prevent the execution of any judgment or lien or both. If the Port exercises such option, the Port shall
not be deemed to have waived the Port’s right to declare a default of this Lease and Lessee shall
reimburse the Port for all sums expended in connection with any such judgment or lien, or both,
including the Port’s reasonable attorneys’ fees and costs, together with any delinquency charge
provided for in this Lease, and said reimbursement shall be due and payable 10 days from the date
the Port gives to Lessee written notice of any such payments, fees or costs.
Lessee shall not be deemed to be in default if Lessee causes an attachment or
execution to be removed within 45 days of levy, or if Lessee causes an involuntary proceeding in
bankruptcy to be dismissed or receiver to be removed within 90 days of the date of commencement
of said proceeding or appointment of said receiver.
18.3. Death, Incompetence, Incapacity: In the event of a transfer by testacy or
intestacy, or by reason of a person’s mental or physical incompetence or incapacity, the Port may
require by written notice to the transferee within 60 days after the Port receives written notice of such
transfer, that the transferee, within 1 year from date of transfer either (1) establish that the transferee
qualifies as an assignee or transferee for which the Port shall not unreasonably withhold or delay its
consent; or (2) transfer transferee’s testate or intestate interest to an assignee or transferee that is so
qualified and approved by the Port.
18.4.

Assignments:

18.4.1. Assignments Requiring Prior Port Consent: Assignments or
transfers requiring Port consent include any and all assignments or transfers of any right, title or
interest in this Lease except arising from death or otherwise expressly exempt by the provisions of
this Lease from the requirement for prior Port approval.
An assignment within the meaning of this Section shall include, but is
not limited to, the following:
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A.
If Lessee is other than a corporation, the transfer of this Lease
or any of Lessee’s interests therein to a corporation that is not wholly owned or controlled by Lessee.
B.
If Lessee consists of more than one person or entity, or a
combination of a person or persons and an entity or entities, a purported assignment, voluntary,
involuntary, or by operation of law of any interest in this Lease from one or more such persons or
entities, to any other person or persons or entity or entities whether or not such other person or persons
or entity or entities are Lessees.
C.
If Lessee is a partnership, a withdrawal or change, voluntary,
involuntary, or by operation of law, of any general partner (but not of any limited partner), or the
dissolution of the partnership.
D.
If Lessee is a corporation, any dissolution, merger,
consolidation, or other reorganization of Lessee, or the sale or other transfer of a controlling
percentage of the capital stock of Lessee, or the sale of more than 50% of the value of the assets of
Lessee whether in one conveyance or cumulatively in the aggregate in more than one conveyance.
The phrase "controlling percentage" means the ownership of, and the right to vote, stock possessing
at least 50% of the total combined voting power of all classes of Lessee’s capital stock issued,
outstanding, and entitled to vote for the election of directors. This Subsection D shall not apply to a
corporation the stock of which is publicly traded through an exchange or over the counter or to any
transfer, distribution or contribution of a controlling percentage of the capital stock of Lessee (1) by
any corporate shareholder of Lessee to one or more of its own shareholders; or (2) by any shareholder
of Lessee to another corporation the capital stock of which such shareholder owns a controlling
percentage; provided, however, Lessee shall however give the Port prompt written notice of each such
transfer, distribution or contribution.
E.
Any transaction or series of transactions in which more than
an aggregate of twenty-five (25%) of the ultimate beneficial ownership of the leasehold interest under
this Lease changes.
18.4.2. Investment or Net Worth: The parties hereto agree that it shall be
reasonable for the Port to withhold its consent if the proposed assignee or transferee shall not have
(upon the effective date of such assignment or transfer) (1) at least a tangible net worth attributable to
this Lease equal to the lesser of (a) that portion of the net worth of assignor attributable to this Lease,
and (b) $10,000,000 in Constant Dollars; and (2) a total net worth equal to at least $10,000,000 in
Constant Dollars all as determined in conformity with generally accepted accounting principles
consistently applied. A request for consent to assignment shall not be deemed submitted unless and
until Lessee files with the Port an independent certified public accountant’s written determination that
the proposed assignee or transferee has said investment or net worth, together with the certified public
accountant’s detailed written summary of the bases for such determination, and said determination
shall be based on the proposed assignee’s net worth as of a stated date not more than 90 days prior to
the proposed date of assignment. The Port shall not unreasonably withhold its consent, and shall issue
its consent within a reasonable time in no event to exceed 30 days after the request for consent is
submitted.
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If an assignee or transferee meets the foregoing minimum
requirements of this Subsection and the Port otherwise approves the proposed assignment or transfer,
then upon the later of (1) the date the assignee expressly assumes all the covenants and conditions of
this Lease; or (2) the date of satisfaction of all conditions to the Port’s consent, the assignor shall be
relieved of all obligations under this Lease that arise after said date.
18.5. Subleases: Except as provided in this subsection, no sublease shall be entered
into, nor shall occupancy or use of the Premises occur thereunder or in anticipation thereof, without
prior Port consent as required in the foregoing provisions of this Section. The Port shall determine,
in its sole and absolute discretion, whether approval by the Federal Aviation Administration is
required for any such sublease.
18.5.1. Occupancy Subleases Over 500 Square Feet: A sublease or other
occupancy tenancy agreement or other agreement granting any right to occupy or use any part of the
Premises in excess of 500 square feet of surface area, requires prior consent of the Port’s Board.
18.5.2. Occupancy Subleases 500 Square Feet Or Less: A sublease or
other occupancy tenancy agreement or other agreement granting any right to occupy or use any part
of the Premises which is 500 square feet or less in surface area for retail purposes permitted by
Section 3 of this Lease shall not become effective until the expiration of 10 days after its receipt by
the Executive Director or if within said 10 days the Executive Director gives Lessee notice of
disapproval of the agreement. Any disapproval by the Executive Director shall be reasonable and
shall specify the reasons therefore. The processing fee requirements, and the other requirements for
submission of information and documents, as set forth in Section 18.1, shall not apply to a sublease
or other occupancy tenancy agreement or other agreement granting any right to occupy or use any
part of the Premises subject to this Section 18.5.2. Lessee shall prepare and receive the written
approval of a form retail occupancy agreement from the Executive Director prior to submitting
specific proposed retail use agreements to the Executive Director. Except as approved by the
Executive Director on a case-by-case basis, no retail use agreement subject to this Section shall be for
a term in excess of 10 years.
18.5.3. Non-Disturbance and Attornment: Lessee may request the Port to
enter into a Non-Disturbance and Attornment Agreement (as used in this Subsection, the
“Agreement”) as to any sublease or proposed sublease, together with Lessee and the sublessee.
Evidence of the Port’s entering into such Agreement shall be the signing of the Agreement by the
Executive Director.
The Port agrees that it shall not unreasonably deny Lessee’s request
that the Port enter into such an Agreement, which is consistent with the following:
(1)
The provisions of the Agreement shall be set forth in full in the
appropriate sublease to which it relates, the sublease shall provide that it is subject to all of the terms
and conditions of this Lease, and the sublease shall be signed by Lessee and the sublessee.
(2)

The Agreement shall provide substantially as follows:
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(a)
If, after expiration of the applicable period that Lessee
has in which to cure its default, Lessee defaults under this Lease, the Port shall notify sublessee of the
default. On receipt of the notice from the Port, sublessee shall attorn to the Port, shall immediately
pay to the Port the security deposit and prepaid sums that sublessee had paid to Lessee, and shall
perform all sublessee’s obligations under the sublease directly to the Port as if the Port were the
landlord under the sublease. If sublessee is not, at the time of the notice, in default, the Port shall
continue to recognize the estate of the sublessee created under the sublease. If sublessee is not in
default, the sublease shall continue (subject to item (d) immediately below) with the same force and
effect as if the Port and sublessee had entered into a lease on the same provisions as those contained
in the sublease.
(b)
If this Lease terminates as provided in Section 15
(Damage or Destruction of Improvements) or Section 29 (Eminent Domain Proceedings), the
sublease also shall terminate on the date this Lease terminates.
(c)
From the date sublessee attorns to the Port as provided
in the Agreement, sublessee shall not be further liable to Lessee for performance under the sublease,
and Lessee shall return to sublessee, immediately on sublessee’s demand, the security deposit and
other prepaid sums that sublessee paid to Lessee under the provisions of the sublease.
(d)
The Port’s obligation to recognize sublessee’s rights
under the sublease, and sublessee’s obligation to attorn to the Port, are subject to the following:
(i)
The Port and sublessee, from the date of
recognition and attornment, shall have the same rights that can be enforced against each other as
Lessee and Sublessee have that can be enforced against each other under the sublease. The Port
shall not be liable for any act or omission of Lessee and its authorized representatives, shall not be
subject to any offsets or defenses that sublessee has against Lessee, and shall not be bound by any
prepaid rent, security deposit, or other prepaid sum that sublessee has paid in advance to Lessee.
(ii)
The Port and sublessee immediately shall enter
into a written agreement with the same provisions as those in the sublease, except for any changes
that are necessary because of the substitution of the Port in the place of Lessee. Among such changes
that shall be made because of the substitution of the Port in the place of Lessee shall be the addition
of provisions substantially the same as following Sections of this Lease: 5 (Standard of Service; Rates
and Charges), 13 (Taxes and Assessments), 19 (Environmental Responsibilities; Garbage;
Nuisances), and 21 (Surrender and Holding Over).
(e)
Any amendment of the sublease in any material
respect shall have no force or effect on the Port for purposes of this Section 18.5.3 unless and until
the Port consents to such amendment as evidenced by writing signed by its Executive Director, which
consent shall not unreasonably be withheld.
(f)
Nothing in the Agreement shall be deemed to change
in any manner the provisions of this Lease as between the Port and Lessee, or to waive any right that
the Port may now have or later acquire against Lessee by reason of said Lease.
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(g)
If any party commences an action against any of the
other parties arising out of or in connection with the Agreement, the prevailing party shall be entitled
to recover from the losing party reasonable attorney’s fees and costs of suit.
19.
Environmental Responsibilities; Garbage; Nuisances: Lessee is aware of and shall
fully comply with the terms of the Environmental Responsibilities Exhibit, attached as Exhibit D and
incorporated herein.
No offensive or dangerous trade, business or occupation shall be carried on within the
Premises, and nothing shall be done on the Premises, other than as is provided for in the use provisions
of this Lease, which will suspend the insurance upon the Premises or increase the rate of insurance or
suspend the insurance on other structures of the Port; and no machinery or apparatus shall be used or
operated on the Premises which will in any way injure the Premises or adjacent buildings; provided,
however, that nothing in this Section shall preclude Lessee from bringing, keeping or using on or
about the Premises goods, merchandise, materials, supplies, equipment and machinery as are
appropriate or customary in carrying on its said business, or from carrying on its business in all
respects as is generally usual, so long as Lessee at all times is in full compliance with the attached
Environmental Responsibilities Exhibit and all other applicable laws, regulations, permits, licenses
and any other approvals or authorizations.
Lessee agrees to conduct its operations upon the Premises so as to reduce to the
minimum that is reasonably practicable the emanation from the Premises of fumes and odors.
Lessee agrees to handle and dispose of its trash, garbage and refuse in a sanitary
manner and not to store or maintain any boxes, cartons, barrels, trash, debris or refuse in or about the
Premises where they will be visible from any direction outside the Premises. Lessee shall provide its
own facilities within the Premises for the cleaning of garbage cans.
20.
Defaults; Remedies: The Port’s rights under this Section are subject to any
Leasehold Mortgage Lender provisions of this Lease.
20.1. Defaults: The occurrence of any one or more of the following events shall
constitute a material default and breach of this Lease by Lessee:
(a)

The vacating or abandonment of the Premises by Lessee.

(b)
The failure by Lessee to make any payment of rent or any other
payment required to be made by Lessee hereunder, as and when due, where such failure shall continue
for a period of 10 days after written notice thereof from Port to Lessee. In the event that Port serves
Lessee with a Notice to Pay Rent or Quit pursuant to applicable Unlawful Detainer statutes such
Notice to Pay Rent or Quit shall also constitute the notice required by this paragraph (b).
(c)
The failure by Lessee to observe or perform any of the covenants,
conditions or provisions of this Lease to be observed or performed by Lessee, other than described in
paragraph (b) above, where such failure shall continue for a period of 30 days after written notice
hereof from Port to Lessee; provided, however that if the nature of Lessee’s default is such that more
than 30 days are reasonably required for its cure, then Lessee shall not be deemed to be in default if
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Lessee commenced such cure within said 30-day period and thereafter diligently prosecutes such cure
to completion. In the event that Port serves Lessee with a Notice to Perform or Quit pursuant to
applicable Unlawful Detainer statutes, such Notice to Perform or Quit shall also constitute the notice
required by this paragraph (c).
(d)
(i) The making by Lessee of any general arrangement or assignment
for the benefit of creditors; (ii) Lessee becomes a "debtor" as defined in 11 U.S.C. § 101 or any
successor statute thereto (unless, in the case of a petition filed against Lessee, the same is dismissed
within 60 days); (iii) the appointment of a trustee or receiver to take possession of substantially all of
Lessee’s assets located at the Premises or of Lessee’s interest in this Lease, where possession is not
restored to Lessee within 30 days; or (iv) the attachment, execution or other judicial seizure of
substantially all of Lessee’s assets located at the Premises or of Lessee’s interest in this Lease, where
such seizure is not discharged within 30 days; provided, however, in the event that any provision of
this paragraph (d) is contrary to any applicable law, such provision shall be of no force or effect.
(e)
The discovery by Port that any financial statement given to Port by
Lessee, any assignee of Lessee, any successor in interest of Lessee or any guarantor of Lessee’s
obligation hereunder, and any of them, was materially false.
20.2. Remedies: In the event of any such material default or breach by Lessee, Port
may at any time thereafter, with or without notice or demand and without limiting Port in the exercise
of any right or remedy which Port may have by reason of such default or breach:
(a)
Terminate Lessee’s right to possession of the Premises by any lawful
means, in which case this Lease shall terminate and Lessee shall immediately surrender possession
of the Premises to Port. In such event Port shall be entitled to recover from Lessee all damages
incurred by Port by reason of Lessee’s default including, but not limited to,
(i)
The worth at the time of award of the unpaid rent and sums
equivalent to rent required to be paid by Lessee under this Lease that had been earned at the time of
termination;
(ii)
The worth at the time of award of the amount by which the
unpaid rent and sums equivalent to rent required to be paid by Lessee under this Lease that would
have been earned after termination until the time of award exceeds the amount of such rental loss that
Lessee proves could have been reasonably avoided;
(iii)
The worth at the time of award of the amount by which the
unpaid rent and sums equivalent to rent required to be paid by Lessee under this Lease for the balance
of the term after the time of award exceeds the amount of such rental loss that Lessee proves could
be reasonably avoided; and
(iv)
Any other amounts permitted by law to compensate the Port
for detriment proximately caused by Lessee’s default or which in the ordinary course of events would
be likely to result therefrom, including, but not limited to, the costs and expenses incurred by the Port
(A) in retaking possession of the Premises, (B) in cleaning and making repairs of and alterations to
the Premises reasonably necessary to return the Premises to good condition for uses permitted by this
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Lease and in otherwise preparing the Premises for reletting, (C) in removing, transporting, and storing
any of Lessee’s property left at the Premises although the Port shall have no obligation to remove,
transport, or store any of such property, (D) in providing project management, and (E) in reletting the
Premises, including, but not limited to, brokerage commissions, advertising costs, and attorneys’ fees.
The "worth at the time of award" of the amounts referred to in items
(i) and (ii) immediately above is computed by allowing interest at the maximum rate permitted by
law. The "worth at the time of award" of the amount referred to in item (iii) immediately above is
computed by discounting such amount at the discount rate of the Federal Reserve Bank of San
Francisco at the time of award plus one percent (1%).
(b)
Avail itself of the remedy described in California Civil Code
Section 1951.4 (lessor may continue lease in effect after lessee’s breach and abandonment and recover
rent as it becomes due, if lessee has right to sublet or assign, subject only to reasonable limitations)
and Lessee conclusively and irrevocably agrees that Lessee has right hereunder to sublet or assign,
subject only to reasonable limitations.
(c)
In case of abandonment or vacating of the Premises by Lessee, if the
Port elects not to terminate this Lease, Lessee hereby irrevocably appoints the Port the agent of Lessee
to enter upon the Premises and remove any and all persons and/or property whatsoever situated upon
the Premises, and place all or any portion of said property in storage for account of and at expense of
Lessee. In such case the Port may relet the Premises upon such terms as to it may seem fit, and if a
sufficient sum shall not thus be realized after paying all expenses enumerated in items A, B, C, and
D in paragraph (a)(iv) of this Section 20.2 and collecting to satisfy the rent and other sums herein
agreed to be paid, Lessee agrees to satisfy and pay any deficiency, and to pay such expenses. Lessee
hereby exempts and agrees to save harmless the Port from any cost, loss or damage arising out of or
caused (except to the extent caused by the active negligence of the Port or its agents or contractors)
by any such entry or re-entry upon said Premises and/or the removal of persons and/or property and
storage of such property by the Port or its agents.
(d)
If Lessee is in default under this Lease, the Port shall have the right to
have a receiver appointed to collect rent. Neither filing of a petition for the appointment of a receiver
nor the appointment itself shall constitute an election by the Port to terminate this Lease.
(e)
The Port, at any time beyond any applicable cure period after Lessee
commits a default, can cure the default at the Port’s cost. If the Port at any time, by reason of Lessee’s
default, pays a sum or does any act that requires the payment of any sum, the sum paid by the Port
shall be due immediately from Tenant to the Port at the time the sum is paid, and if paid at a later date
shall bear interest at the Overdue Rate from the date the sum is paid by Landlord until Landlord is
reimbursed by Tenant. The sum, together with interest on it, shall be Additional Rent.
(f)
Pursue any other remedy now or hereafter available to Port under the
laws or judicial decision of the State of California.
21.
Surrender and Holding Over: Lessee covenants that at the expiration of the Term
of this Lease or upon its earlier termination it will quit and surrender the Premises, together with all
tenant improvements and all equipment, furniture and trade fixtures which are required to be
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surrendered with the Premises, in good state and condition (reasonable wear and tear and damage by
the elements excepted), clean and free of all subtenants, trash, debris, equipment, furniture and trade
fixtures not required to remain on the Premises under this Lease, and otherwise in compliance with
all the terms of this Lease. The Port shall have the right upon such termination to enter upon and take
possession of all the Premises. Should Lessee with the Port’s written consent hold over the use of the
Premises after this Lease has been terminated in any manner, such holding over shall be deemed
merely a tenancy from month to month on such terms and conditions, and at a rent (payable monthly
in advance), as may be fixed from time to time by the Port, but otherwise on the same terms and
conditions as herein set forth; provided, however, that rent may be fixed by the Port from time to time
by giving to Lessee written notice thereof at any time not less than 7 days before the expiration of any
such month, to be effective upon the expiration of such month.
It is understood and agreed that nothing contained in this Lease shall give Lessee any
right to occupy the Premises at any time after expiration of the Term of this Lease or its earlier
termination or termination of any holdover tenancy by any means whatsoever, and that this Lease
shall not create any right in Lessee for relocation assistance or payment from the Port upon expiration
of the Term of this Lease or upon its earlier termination or upon the termination of any holdover
tenancy by any means whatsoever. Lessee acknowledges and agrees that upon such expiration or
termination, it shall not be entitled to, and expressly hereby waives, any relocation assistance or
payment pursuant to the provisions of Title 1, Division 7, Chapter 16, of the California Government
Code (Sections 7260 et seq.) with respect to any relocation of its business or activities upon the
expiration of the Term of this Lease or upon its earlier termination or upon the termination of any
holdover tenancy by any means whatsoever.
22.
Security and Protection of Premises; Security Mandates: Lessee shall assume the
sole responsibility for all personal security and for guarding and safekeeping of and risk of loss to all
property, stock merchandise, and equipment stored or located upon or used in connection with the
said Premises.
Lessee recognizes that Port is required to comply with the security mandates of the
Department of Transportation, the Federal Aviation Administration, the Transportation Security
Administration, the Department of Homeland Security, and with other governmental and
administrative rules and regulations relating to airports. In addition to Lessee’s obligation to comply
with all Laws applicable to Lessee, any procedures determined by Port to be applicable to Lessee in
order for Port to comply with the foregoing will be furnished to Lessee in writing, and delivered by
facsimile transmission, confirmed by mail, to Lessee at its notice address provided in this Lease.
Lessee and its agents, employees, representatives and permitted subleases and assignees shall be
responsible for full compliance with all procedures delivered by facsimile transmission to Lessee.
Such procedures are subject to change without notice other than delivery thereof to Lessee, as
provided for above. Lessee shall reimburse Port, within fifteen (15) days from receipt of Port’s
invoice, and documentation showing that payment of such civil penalty or fine is Lessee’s
responsibility hereunder, the amount of any civil penalty or fine that may be assessed against Port by
any governmental agency for any violation of applicable security rules or regulations which arises out
of the failure of Lessee or its agents, employees, representatives and sublessees or assigns to comply
with all applicable laws or the provisions of this paragraph. In such event, Port shall also have all of
its other rights and remedies provided in this Lease and arising at law or in equity. Lessee’s
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obligations under this Section 22 arising out of acts or omissions that occurred during the Term of
this Lease shall survive the expiration earlier termination of this Lease.
23.
Waivers: No waiver by either party at any time of any of the terms, conditions or
covenants or agreements of this Lease or of any default shall be deemed or taken as a waiver at any
time thereafter of the same or of any other term, condition or covenant or agreement herein contained,
nor of the strict and prompt performance thereof. No delay, failure or omission of the Port to re-enter
the Premises or to exercise any right, power or privilege, or option, arising from any default, nor any
subsequent acceptance of rent then or thereafter accrued shall impair any such right, power, privilege
or option or be construed a waiver of any such default or relinquishment thereof, or acquiescence
therein, and no notice by the Port shall be required to restore or revive time as of the essence after
waiver by the Port of default in one or more instance. No option, right, power, remedy or privilege
of the Port shall be construed as being exhausted by the exercise thereof in one or more instances. It
is agreed that each and all of the rights, powers, options or remedies given to the Port by this Lease
are cumulative, and no one of them shall be exclusive of the other or exclusive of any remedies
provided by law, and that exercise of one right, power, option or remedy by the Port shall not impair
its rights to any other right, power, option or remedy.
24.
Right to Inspect Premises: The Port or its duly authorized representatives, or agents
and other persons for it, may enter upon the Premises at any and all reasonable times during the Term
of this Lease for the purpose of determining whether or not Lessee is complying with the terms and
conditions hereof or for any other purpose incidental to rights of the Port. The Port shall not
unreasonably interfere with the use and occupancy of Lessee or sublessees during such entry.
25.
Agent for Service of Process: It is expressly agreed and understood that if Lessee is
not a resident of this state, or is an association or partnership without a member or partner resident of
this state, or is a foreign corporation, then in any such event Lessee shall file with the Port a
designation of a natural person residing in the County of Alameda, State of California, giving the
person’s name, residence and business address as Lessee’s agent for the purpose of service of process
in any court action between Lessee and the Port arising out of or based upon this Lease, and the
delivery to such agent of a copy of any process in any such action shall constitute valid service upon
such Lessee. Notwithstanding the foregoing, if Lessee is a foreign corporation, then in lieu of filing
with the Port a designation as provided above in this Section, Lessee may file with the Port a certified
copy of its designation of agent filed with the California Secretary of State under California
Corporations Code Section 2105. If for any reason service of such process upon such agent is not
possible, then in such event Lessee may be personally served with such process out of this state, and
Lessee agrees that such service shall constitute valid service upon such Lessee; and it is further
expressly agreed that Lessee is amenable to the process so served, submits to the jurisdiction of the
court so acquired, and waives any and all objection and protest thereto.
26.
Promotion of Port and Facilities: Lessee shall in good faith and with all reasonable
diligence when advertising the Premises seek to promote the harbor and Airport facilities in the City
of Oakland in order to promote and aid the commerce and trade of the Port of Oakland and the use of
its facilities.
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27.
Estoppel Certificates: Lessee or the Port, as the case may be, shall execute,
acknowledge and deliver to the other and/or to Lender, promptly upon request, its certificate certifying
to the best of its knowledge (a) that this Lease is unmodified and in full force and effect (or, if there
have been modifications, that this Lease is in full force and effect, as modified, and stating the
modifications); (b) the commencement and expiration dates of this Lease term and the dates, if any,
to which the Minimum Rent and Percentage Rent have been paid; (c) whether there are then existing
any charges, offsets or defenses against the enforcement by the Port or Lessee of any agreement,
covenant or condition hereof on the part of the Port or Lessee to be performed or observed (and, if so,
specifying the same); and (d) whether there are then existing any defaults by the Port or Lessee in the
performance or observance by the Port or Lessee of any agreement, covenant or condition hereof on
the part of the Port or Lessee to be performed or observed and whether any notice has been given to
the Port or Lessee of any default which has not been cured (and, if so, specifying the same).
Lessee and the Port also agree at the request of the other to provide other information
readily available and reasonably related to a transaction and required therefor by the requesting party;
provided, however, that such other information shall not include financial information or other
confidential information unless required to be provided by other provisions of this Lease, and a party
may condition its supply of such other information upon the requesting party’s prior deposit of a
reasonable estimate of costs of providing such information.
28.
Force Majeure: In the event that Lessee or the Port is delayed, directly or indirectly,
from the performance of any act or thing required under the terms hereof by acts of God, accidents,
fire, floods, inclement weather, governmental action, restrictions, priorities or allocations of any kind
and all kinds, strikes or labor difficulties of any and all kinds (except for delays or disruptions that are
related to a violation of the Labor Peace Rule under this Lease), shortages of or delay in the delivery
of material, acts of war, riot and civil commotion, or by any similar cause reasonably beyond the
control of Lessee or the Port, as the case may be, such failure (except for the payment of rent or other
sums required by this Lease) shall not be deemed to be a breach of this Lease or a violation of any
such covenants and the time within which Lessee or the Port must perform any said act shall be
extended by a period of time equal to the period of delay arising from any of said causes.
Notwithstanding any provision of this Section or any other provision of this Lease to
the contrary, it is understood and agreed that there shall be no abatement of, or delay in the
commencement of, payment of any sum due to the Port under this Lease except as follows: In the
event that the commencement of construction or the completion of the Premises is delayed in any way
by reason of any act or event falling within or covered by this Section 28, and as a result of such delay
the Buildings are not completed within the time period provided for in Section 4.1.2.C hereof, then
the time relating to the payment or commencement of the payment by Lessee of Minimum Rent for
the Premises shall be extended for a period equal to the period of such delay but not more than a total
period of 180 days. Lessee shall, however, be entitled to said extension only upon satisfaction of the
following conditions: (1) not later than 10 days after Lessee acquires knowledge of such a delay,
Lessee shall give written notice thereof to the Port, setting forth the facts giving rise to such delay and
the time extension that Lessee believes may be necessary and is requesting on account of such delay;
(2) the Port shall within 15 days of receipt of said written notice from Lessee state to Lessee by written
notice whether the Lessee’s request for extension is granted and, if so, the number of days of
extension; and (3) no extension shall exceed 30 days, and for any further extensions for a particular
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delay Lessee shall give additional such written notices to the Port not more than 10 days after
expiration of the last effective extension period granted by the Port with respect to such delay, and
the Port shall reply thereto within the time and in the manner provided in item (2) above. If the Port
fails so to reply to any of Lessee’s written notice within said 15-day period, the Port shall be deemed
to have granted to Lessee (unless said grant would exceed the 180-day total extension period set forth
in this Section), the shorter of (1) the period of extension requested by Lessee; and (2) 30 days. The
Port shall not unreasonably withhold or delay the granting of any such extension requested by Lessee.
29.

Eminent Domain Proceedings:

29.1. Total Taking: If the whole of the Premises should be taken by any public or
quasi-public authority under the power or threat of eminent domain, then, in such event, on the earlier
of the date title to the Premises vests in such public or quasi-public authority, or the date on which
said public or quasi-public agency takes possession of the Premises, this Lease shall terminate with
respect to Lessor’s and Lessee’s future obligations hereunder, but said termination shall not affect
Lessor’s and Lessee’s rights to any compensation or damages for, on the account of, or arising out of
such taking. For any period of time prior to termination during which Lessee (involuntarily on
account of such taking or any proceedings related thereto) does not have full use of the Premises, the
Minimum Rent due hereunder shall be equitably reduced. In the event of such a taking, the Port shall
be entitled to receive all sums in the award of damages and compensation arising by reason of such
taking except that an amount therefrom equal to the fair market value of Lessee’s leasehold interest
in the Premises (as of the date of valuation of the taking) shall be paid as follows: (1) first to any
Lender any sums due under a Leasehold Mortgage; and (2) then, as to any remainder from such
amount, to Lessee.
29.2. Partial Taking; Termination: If a substantial portion of the Premises should
be taken so as to impair materially the use of the Premises as contemplated by this Lease on the
earlier of the date title to such portion of the Premises vests in such public or quasi-public agency, or
the date on which such public or quasi-public agency takes possession of such portion of the Premises
and Lessee no longer has full possession of such portion, this Lease shall terminate with respect to
Lessor’s and Lessee’s future obligations hereunder, but said termination shall not affect Lessor’s or
Lessee’s rights to any compensation or damages for, on account of, or arising out of such taking. For
any period of time prior to termination during which Lessee (involuntarily on account of such taking
or any proceedings related thereto) does not have full use of the Premises, the Minimum Rent due
hereunder shall be equitably reduced. In the event of such a substantial taking, the award of damages
and compensation arising by reason of such taking shall be distributed in the same manner as the last
sentence of Section 29.1 above.
29.3. Partial Taking; No Termination; Reconstruction: If a taking shall occur
which does not result in termination of this Lease as provided in the previous subsections of this
Section, but which requires the portion of the Premises not so taken to be reconstructed and restored
so as to be constituted an architecturally complete unit suitable for use by Lessee, all compensation
and damages payable for or on account of such taking shall be payable to Lessee and/or its Lender
and shall be used to reconstruct and restore the portion of the Premises not so taken to an
architecturally complete unit suitable for use by Lessee; provided, however, that the Lessee’s and/or
Lender’s obligation so to reconstruct and restore the Premises shall be limited solely to the amount of
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such compensation and damages made available to them pursuant to this subsection, and the
Minimum Rent payable by Lessee hereunder shall be equitably reduced during the time Lessee does
not have full use of the Premises as a result of such taking to account for the reduced economic value
to Lessee, if any, occasioned by reason of such taking. The balance of any compensation and damages
remaining after the reconstruction and restoration contemplated by this Subsection shall be distributed
in the same manner as distribution of damages and compensation for a total taking under Section 29.1
hereof.
29.4. Partial Taking; No Termination; No Reconstruction: If a taking shall
occur which does not result in a termination of this Lease as provided in the previous subsections of
this Section, and which does not require any portion of the Premises not so taken to be reconstructed
and restored so as to constitute an architecturally complete unit suitable for use by Lessee, the
proceeds shall be distributed in accordance with the last sentence of immediately preceding
subsection. Lessee, however, shall be entitled to all compensation or damages payable for, or on
account of, Lessee’s trade fixtures located on the Premises, and shall be entitled to an equitable
reduction of Minimum Rent.
29.5. Taking of Leasehold Estate: No taking of Lessee’s leasehold estate in the
Premises or any part thereof without a taking of the fee shall terminate or give Lessee the right to
surrender this Lease, nor excuse the taker of such leasehold estate, including any successor in interest
thereto, from full performance of the covenants for the payment of rent and other charges or any other
obligations hereunder capable of performance by the taker of such leasehold estate, including any
successor in interest thereto, after any such taking, but in such case, all compensation and damages
payable for or on account of such taking shall be payable to and be the sole property of Lessee. During
any period of time that Lessee is not in possession of the Premises, or any portion thereof, as a result
of the taking of any portion of its leasehold estate hereunder, but only during such period of time,
(1) Lessee shall not be obligated to pay or in any way be liable for the payment of any rental or to
perform any of the other obligations or covenants otherwise to be performed by it hereunder with
respect to, but only with respect to the portion of the Premises affected by such taking; (2) the Port
shall look solely to the taker of such leasehold interest, including the successors in interest thereto and
any party then in possession of all or such portions of the Premises affected by such taking for the
payment of rental and the performance of the other obligations and covenants hereunder with respect
to such portion of the Premises; and (3) as between Port and Lessee, Port shall not forfeit or terminate
this Lease for breach by the taker of such leasehold interest, including its successors in interest thereto
and any party then in possession, of any obligation or covenant hereunder, including the obligation to
pay rental.
29.6. Relocation Benefits and Goodwill: Anything contained in this Section to
the contrary notwithstanding, all compensation, damages, reimbursements or other benefits payable
to Lessee or Lessee’s subtenants, licensees and concessionaires for or in connection with any
relocation, displacement, inability to relocate, loss of business or loss of goodwill resulting from or in
connection with any taking covered by this Section shall be payable to and be the sole property of
Lessee or Lessee’s subtenants, licensees and concessionaires, as appropriate.
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29.7. Reduction in Minimum Rent; Arbitration: If the parties cannot agree upon
the amount of any reduction of Minimum Rent, as may be contemplated by this Section, the same
shall be determined by Arbitration.
29.8. Trade Fixtures and Equipment: In the event of any taking of any portion
of the Premises, Lessee shall be entitled to receive all compensation and damages arising from such
taking and payable for or on account of Lessee’s trade fixtures and equipment at any time located on
the portion of the Premises so taken, except for those trade fixtures that pursuant to this Lease are to
remain with the Premises on surrender.
29.9. Port’s Reservation of Power of Eminent Domain: Lessee acknowledges
the Port’s reserved power upon payment of just compensation to exercise its power of eminent domain
as to the leasehold estate created hereunder; provided, however, that the foregoing acknowledgment
shall not be deemed or construed to prejudice or waive any rights of Lessee to challenge or object to
any attempt by the Port so to exercise such power.
29.10. Lender’s Provision: Lessee agrees to use good faith reasonable efforts to
have all Lenders agree in relevant loan documents to have damages and compensation proceeds
applied to restoration of the Premises. Lessee also agrees that if, nevertheless, a Lender will not so
agree but reserves the power to apply all or portions of such proceeds against its loan, then in the
event of a loss Lessee shall use diligent, good faith reasonable efforts (including legal action), in
consultation with the Port, to cause all damages and compensation proceeds to be applied to
restoration, but not so as to jeopardize Lessee’s interest in the leasehold estate in the good faith
judgment of Lessee’s attorney. Notwithstanding any other provision of this Section, in the event that
Lender elects not to use its share of damages and compensation for reconstruction, the Port shall not
be obligated to use any portion of damages or compensation paid to it for land to restore the
improvements.
29.11. Waiver of Right to Petition Court for Termination: The Port and Lessee
each waives their rights, if any, to petition the court to terminate this Lease in the event of a partial
taking of the Premises since this Lease is a complete expression of the parties’ agreement with respect
to the consequences of a partial taking.
30.
Waiver of Claims: The Lessee hereby waives any claim against the City of Oakland,
and the Board of Port Commissioners, its officers, agents or employees, for damage or loss caused by
any claim, suit or proceedings directly or indirectly attacking the validity of this Lease or any part
thereof or right granted thereby or asserting any right or interest in the Premises inconsistent with
rights granted to Lessee by this Lease, or by any judgment or award in any suit or proceedings
instituted by a party other than the Port directly or indirectly attacking the validity of this Lease, or
any part thereof, or by any judgment or award in any suit or proceeding declaring this Lease null,
void or voidable, or delaying the same, or any part thereof, from being carried out; provided, however,
that such waiver shall not apply or run to any damage or loss in any way caused by any suit or
proceeding directly or indirectly attacking the validity of this Lease which suit or proceeding is based
in whole or in part upon an alleged "conflict of interest" of any elected or appointed official, officer,
agent or employee of the City of Oakland or the Board of Port Commissioners of the Port of Oakland,
including any "conflict of interest" or other matter alleged to violate or violating California
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Government Code Sections 1090 or 1092. The Port and Lessee each agree that it shall not in any way
attempt to have this Lease declared null or void, and that it shall reasonably cooperate with the other
to defend the validity of this Lease and of the rights and obligations granted by this Lease.
31.
Extensions of Time: The Port shall have the right, but not the obligation, to grant
reasonable extensions of time to Lessee for any purpose or for the performance of any obligation of
Lessee hereunder.
32.
Successors: Each and every of the provisions, agreements, terms, covenants and
conditions herein contained to be performed, fulfilled, observed and kept shall be binding upon the
successors and assigns of the parties hereto, and the rights hereunder, and all rights, privileges and
benefits arising under this Lease and in favor of either party shall be available in favor of the
successors and assigns thereof, respectively; provided no assignment by or through Lessee in
violation of the provisions of this Lease shall vest any rights in such assignee or successor.
33.

Time of Essence: Time is hereby expressly declared to be of the essence of this

Lease.
34.
Notices: All notices and other communications made pursuant to or with regard to
this Lease, including, without limitation, a statutory notice, a notice of default, a Notice to Pay Rent
or Quit, or a Notice to Perform or Quit, shall be in writing and shall be deemed properly delivered,
given or served when (1) personally delivered against receipted copy; or (2) mailed by certified or
registered U.S. mail, postage prepaid, to the parties at the following addresses:
Port:

Port of Oakland
Director of Aviation
1 Airport Drive
Oakland, CA 94621

With copy to:

Port of Oakland
Port Attorney
530 Water Street
Oakland, CA 94607

Lessee:

[
[
[
[

]
]
]
]

If notice of any change in its address is given by a party in accordance with the
foregoing, the other party shall thereafter give notices at such changed address. The parties shall also
endeavor to send courtesy electronic copies of all notices and other communications.
35.

Equal Opportunity; Nondiscrimination

35.1. Equal Opportunity; Nondiscrimination: In furtherance of the Port's longstanding policy to ensure that equal employment opportunity is achieved and nondiscrimination is
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guaranteed in all Port-related activities, it is expressly understood and agreed with respect to Lessee's
activities upon the demised premises:
a.
That Lessee shall not discriminate against any employee or applicant
for employment or against any professional service, vendor, or contractor because of race, color,
religion, sex (including gender identity), actual or perceived sexual orientation, marital status, national
origin, age, physical handicap disability as set forth in the Americans With Disabilities Act of 1990,
medical condition, mental disability, genetic information, or veteran’s status.
b.
That Lessee shall, in all solicitations or advertisements for employees
placed by or on behalf of Lessee or for professional services, vendors, or contractors, state that all
qualified applicants will receive consideration for employment without regard to race, color, religion,
sex (including gender identity), actual or perceived sexual orientation, marital status, national origin,
age, physical handicap disability as set forth in the Americans With Disabilities Act of 1990, medical
condition, mental disability, genetic information, or veteran’s status.
c.
If the Port’s Office of Equal Opportunity provides any notices setting
forth the provisions of this Section, Lessee agrees to post such notices in conspicuous places, available
to employees and applicants for employment, and/or send such notices to employees or to any labor
union or representative of workers with which it has a collective bargaining agreement or other
contract or understanding, as requested by the Port.
d.
That Lessee shall not discriminate by segregation or otherwise against
any person or persons because of race, color, religion, sex (including gender identity), actual or
perceived sexual orientation, marital status, national origin, age, physical handicap disability as set
forth in the Americans With Disabilities Act of 1990, medical condition, mental disability, genetic
information, or veteran’s status in furnishing, or by refusing to furnish, to such person or persons the
use of any public facility upon the demised premises, including any and all services, privileges,
accommodations, and activities provided thereby.
e.
That Lessee’s noncompliance with the provision of this Section shall
constitute a material breach of this Lease. The Port may seek judicial enforcement in the event of a
breach of any of the above-stated nondiscrimination covenants.
35.2. Agreements with the United States, State of California, and City of
Oakland: This Lease shall be subject to all restrictions of record affecting the Airport and the use
thereof, all federal, state, and City laws and Port ordinances and regulations (as amended) affecting
the same, and shall be subject and subordinate to the provisions of any rights of the United States in
the Property and the provisions of any and all existing agreements between Port and the City, and
those between Port or the City and the United States of America or the State of California, or their
boards, agencies or commissions, and to any future agreements between or among the foregoing
relative to the operation or maintenance of the Airport, the execution of which may be required as a
condition precedent to the expenditure of federal, state, or City funds or Passenger Facility Charges
(“PFC’s”) for the development of the Airport, or any part thereof. All provisions hereof shall be
subordinate to the right of the United States to occupy or use the Airport, or any part thereof, during
time of war or national emergency.
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35.2.1. Lessee shall comply with all applicable regulations of the Federal
Aviation Administration and the Transportation Security Administration relating to Airport security
and shall control the Permitted Uses and the Premises so as to prevent or deter unauthorized persons
from obtaining access to the air operations area of the Airport.
35.2.2 Port reserves unto itself, and unto its successors and assigns, for the
use and benefit of the public, a right of flight for the passage of aircraft through the airspace above
the Premises, together with the right to cause in said airspace such noise, light, vibrations, smoke, air
currents, electronic or other emissions, discomfort, inconvenience, interference with use and
enjoyment, and any consequent reduction in market value which may occur directly or indirectly as
a result of or as may be inherent in the operation of aircraft now known or hereafter used, and for
navigation of or flight in the said airspace, and the use of said airspace for landing on, taking off from,
or operating on the Airport. Lessee accepts this Lease and the Premises subject to the risks and
activities herein described.
35.2.3 Lessee expressly agrees, on behalf of itself and its successors and
assigns, to restrict the height of structures, objects of natural growth and other obstructions on the
Premises in compliance with the requirements of Federal Aviation Regulations, 14 C.F.R. Part 77. In
the event the aforesaid covenants are breached, the Port reserves the right to enter upon the Assigned
Space and to remove the offending structure or object and cut the offending natural growth, all of
which shall be at the expense of Lessee.
35.2.4 Lessee agrees to require any lights in the Premises to be constructed,
focused or arranged in a manner that will prevent them from casting their beams in an upward
direction so as to interfere with the vision of pilots in aircraft landing at or taking off from the Airport.
35.2.5 Lessee expressly agrees, on behalf of itself and its successors and
assigns, to prevent any use of the Premises that would interfere with or adversely affect the operation
or maintenance of the Airport, or that would otherwise constitute a hazard or nuisance at the Airport,
including, without limitation, uses that will (i) produce electrical interference with radio
communications, (ii) make it difficult for pilots to distinguish between airport lights and others,
(iii) project glare in the eyes of the pilots, (iv) impair visibility in the vicinity of the airport, or (v)
otherwise endanger the landing, take-off or maneuvering of aircraft.
35.2.6 Lessee agrees that it will not exercise or grant any right or privilege
which would operate to prevent any person, firm or corporation operating aircraft on the Airport from
performing any service (including, but not limited to, maintenance and repair) on its own aircraft with
its own employees that it may choose to perform.
35.2.7 If the Permitted Uses under Section 3 of this Lease include the
operation of a “concession”, as defined in 49 C.F.R. Part 23, then this Lease is subject to the
requirements of 49 C.F.R. Part 23. Lessee agrees that it will not discriminate against any business
owner because of the owner’s race, color, national origin, or sex in connection with the award or
performance of any concession agreement, management contract or subcontract, purchase or lease
agreement, or other agreement covered by 49 C.F.R. Part 23 or any successor regulation. Lessee also
agrees to include the above statements in any subsequent concession agreement or contract covered
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by 49 C.F.R. Part 23 that it is authorized to enter under this Lease and to cause those businesses to
similarly include the statements in further agreements. This clause does not authorize the operation
of a concession at the Airport that is not part of the Permitted Uses under Section 3 of this Lease.
35.2.8 This Lease and all the provisions hereof shall be subject to whatever
right the United States Government now has, or in the future may have or acquire, affecting the
control, operation, regulation and taking over of the Airport or the exclusive or nonexclusive use of
the Airport by the United States during the time of war or national emergency.
35.2.9 It is understood and agreed that this Lease to use the Premises, as
provided herein, extends only to the Premises and does not extend to the use of or access to the ramps,
taxiways, or landing areas of the Airport. It is also understood and agreed that nothing herein
contained shall be construed to grant or authorize the granting of an exclusive right within the meaning
of Section 308(a) of the Federal Aviation Act of 1958 (49 U.S.C. § 40103(e)).
35.2.10 Lessee expressly agrees that the reservations and restrictions set
forth in this Lease shall run with the land, which shall be the servient tenement, it being intended
that the lands now and hereafter comprising the Airport shall be the dominant tenement; excepting,
however, that such reservations and restrictions shall become void and of no force and effect on
such date as the lands comprised in the aforesaid Airport shall cease to be used for Airport
purposes.
35.3. Right to Amend: Lessee covenants and agrees that this Lease shall be
subordinate to the provisions of any existing or future agreements between the Port and the United
States Government relative to the operation and maintenance of the Airport, the execution of which
has been or will be required as a condition precedent to the granting of federal funds or the use of
PFC’s for the development of the Airport. In the event that the Federal Aviation Administration or
its successors require modifications or changes in this Lease as a condition precedent to the granting
of its approval or to the obtaining of funds for improvements at the Airport or as a requirement of any
prior grants, Lessee hereby consents to any and all such modifications and changes as may be
reasonably required.
35.4.

Covenants Against Discrimination:

(a)
Lessee, for itself, its successors in interest and its assigns, as a part of
the consideration hereof, does hereby covenant and agree that (i) no person on the grounds of race,
color, religion, or national origin shall be excluded from participation in, denied the benefits of, or be
otherwise subjected to discrimination in the use of the Premises, or otherwise in connection with the
Lessee’s operations hereunder; (ii) that in the construction of any Improvements at the Premises and
the furnishing of services in connection therewith, no person on the grounds of race, color, religion,
or national origin shall be excluded from participation in, denied the benefits of, or otherwise be
subjected to discrimination; and (iii) that the Lessee shall operate at the Premises in compliance with
all other requirements imposed by or pursuant to Title 49, Code of Federal Regulations, Department
of Transportation, Subtitle A, Office of the Secretary, Part 21, Non-discrimination in Federally
Assisted Programs of the Department of Transportation-effectuation of Title VI of the Civil Rights
Act of 1964 (the “Regulations”), and as said Regulations may be amended.
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(b)
Lessee shall comply with all laws of the State of California prohibiting
discrimination because of race, color, religion, sex, sexual orientation, national origin, age, handicap,
medical condition, genetic information, mental disability, or marital status.
(c)
Should the Lessee authorize another person, with Port’s prior written
consent, to provide services or benefits from a location on or relating to Lessee’s operation on the
Premises, Lessee shall obtain from such person a written agreement pursuant to which such person
shall, with respect to the services or benefits which it is authorized to provide, undertake for itself the
obligations contained in this Section 35. Lessee shall furnish the original or a true copy of such
agreement to Port. Lessee also assures Port that it will require any contractors to provide assurances
to the same effect and ensure that such assurances are included in subcontracts at all tiers which are
entered into in connection with Lessee’s operations under this Lease.
(d)
Lessee will provide all information and reports required by said
Regulations, or by directives issued pursuant thereto, and shall permit access to its books, records,
accounts, the other sources of information, and its facilities as may be determined by the Port or the
Federal Aviation Administration to be pertinent to ascertain whether there has been compliance with
said Regulations and directives. Where any information required of the Lessee is in the exclusive
possession of another who fails or refuses to furnish this information, the Lessee shall so certify to
the Port or the Federal Aviation Administration, as appropriate, and shall set forth what efforts it has
made to obtain the information.
(e)
Port may from time to time be required by the United States
Government, or one or more of its agencies, to adopt additional or amended provisions, including
non-discrimination provisions, concerning the use and operation of the Premises, and Lessee agrees
that it will adopt any such requirement as a part of this Lease.
(f)
If Lessee shall furnish any services to the public at the Premises, it
shall furnish said services on a fair, equal and not unjustly discriminatory basis to all users thereof
and shall charge fair, reasonable and not unjustly discriminatory prices for each unit of service,
provided that Lessee shall be allowed to make reasonable and non-discriminatory discounts, rebates
or other similar types of price reductions to volume purchasers, if any.
(g)
Further, Lessee assures Port that no person shall be excluded on the
grounds of race, creed, color, national origin, or sex from participating in or receiving the services or
benefits of any program or activity covered by Title 14, Code of Federal Regulations, Part 152,
Subpart E, Federal Aviation Administration, Nondiscrimination in Airport Aid Program, and that it
will be bound by and comply with all other applicable provisions of such Subpart E, as it may be
amended. Lessee also assures Port that it will require its covered suborganizations to provide written
assurances to the same effect and provide copies thereof to Port.
35.5 Workforce Development: Lessee agrees to support the Port’s workforce
development and job creation mission and will endeavor to provide information on available
employment opportunities to Port staff upon request.
35.6 Building Permits: Lessee shall establish to the reasonable satisfaction of the
Port, as a prerequisite to the issuance of a building permit from the Port for the Premises, that Lessee
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is in compliance with the Port’s Non-Discrimination and Small Local Business Utilization Policy, as
amended from time-to-time, with respect to such permit to the fullest extent applicable.
36.
Quiet Possession: Lessee, upon performing its obligations hereunder, and subject to
the provisions of the Section hereof entitled “Waiver of Claims,” shall have the quiet and undisturbed
possession of the Premises through the Term of this Lease. In no event shall Lessee have the right to
terminate this Lease as a result of the Port’s default and Lessee’s remedies for the Port’s default shall
be limited to damages and/or an injunction.
37.
Attorneys’ Fees and Costs: If Lessee or the Port commences any action or
proceeding against the other arising out of or in connection with this Lease, the prevailing party, as
determined by the court (whether at trial or upon appeal), shall be entitled to have and recover from
the losing party reasonable attorneys’ fees and costs of suit. The Port also shall be entitled to
reasonable attorneys’ fees and costs to protect the Port’s interest under this Lease in the event of
Lessee’s bankruptcy, and all such fees and costs shall be deemed actual pecuniary losses within the
meaning of the federal Bankruptcy Code.
38.
Trade Names: The name or names under which Lessee shall elect to operate the
Premises shall be subject to the prior written approval of the Port, which approval shall not be
unreasonably withheld. Lessee agrees to operate only under the names so approved. Lessee shall not
maintain, operate or authorize by franchise any similar facility in the City of Oakland or in the East
Bay Area within five (5) miles of the Premises under any name or names the same or similar to the
name under which the facility constructed hereunder is maintained and operated.
39.
Lease the Entire Agreement; Other Agreements: The Lessee agrees that the
provisions of this written Lease constitute the entire agreement between the Lessee and the Port
regarding the demised Premises and the parties’ rights and obligations with respect thereto. No
representation, covenant or other matter oral or written, that is not expressly set forth in this Lease or
in documents expressly referred to in this Lease shall be a part of, modify or affect this Lease;
provided, however, that this Lease may be modified at the sole discretion of each of the Port and
Lessee if the modification is in writing executed by the Port and Lessee and authorized by ordinance
or resolution of the Board of Port Commissioners. It is expressly acknowledged, understood and
agreed that, except as may otherwise be expressly provided herein, neither the Port nor Lessee shall
have any obligation whatsoever to amend or revise any term or condition of this Lease, including,
without limitation, any amendment or revision relating to allowable uses of the Property or Premises
or to the term or rent, or which may in any respect modify any rights or obligations of the Port or
Lessee under the provisions of this Lease.
40.

Applicable Law and Venue; ARBITRATION OF DISPUTES:

40.1. Applicable Law and Venue: This Lease shall be construed and interpreted
in accordance with the laws of the State of California. All disputes that cannot be settled amicably
by the parties, except for disputes subject to Arbitration pursuant to the next Subsection, shall be
determined by a competent state court in Alameda County, California, which state court shall be the
only agency with any authority to determine any such dispute. Neither party shall commence any
action in any other court or attempt to remove an action to any other court, it being agreed that any
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violation of this Section may be specifically enforced by mandatory injunction because money
damages would be an inadequate remedy. The foregoing shall not be construed to prohibit an appeal
of a judgment of said court.
40.2. ARBITRATION OF DISPUTES: Any disputes that this Lease provides to
be resolved by Arbitration shall be determined by Arbitration. “Arbitration” is defined in Section 45
(Definitions).
NOTICE: BY INITIALLING IN THE SPACE BELOW YOU ARE
AGREEING TO HAVE ANY DISPUTE ARISING OUT OF THE MATTERS
INCLUDED IN THE "ARBITRATION OF DISPUTES" PROVISION
DECIDED BY NEUTRAL ARBITRATION AS PROVIDED BY
CALIFORNIA LAW AND YOU ARE GIVING UP ANY RIGHTS YOU
MIGHT POSSESS TO HAVE THE DISPUTE LITIGATED IN A COURT OR
JURY TRIAL. BY INITIALLING IN THE SPACE BELOW YOU ARE
GIVING UP YOUR JUDICIAL RIGHTS TO DISCOVERY AND APPEAL,
UNLESS SUCH RIGHTS ARE SPECIFICALLY INCLUDED IN THE
"ARBITRATION OF DISPUTES" PROVISION. IF YOU REFUSE TO
SUBMIT TO ARBITRATION AFTER AGREEING TO THIS PROVISION,
YOU MAY BE COMPELLED TO ARBITRATE UNDER THE AUTHORITY
OF THE CALIFORNIA CODE OF CIVIL PROCEDURE.
YOUR
AGREEMENT TO THIS ARBITRATION PROVISION IS VOLUNTARY.
WE HAVE READ AND UNDERSTAND THE FOREGOING AND AGREE
TO SUBMIT DISPUTES ARISING OUT OF THE MATTERS INCLUDED IN
THE "ARBITRATION OF DISPUTES" PROVISION TO NEUTRAL
ARBITRATION.
Port:
Lessee:
41.
Real Estate Brokers: Lessee and the Port each represent that it has not had dealings
with any real estate broker, finder or other similar person, with respect to this Lease in any manner.
Lessee and the Port each shall hold harmless the other from all damages resulting from any claims
that may be asserted against the other by any broker, finder or other similar person with whom it has
or purportedly has dealt.
42.
Covenant Against Contingent Fees: Lessee warrants that no person or agency has
been employed or retained to solicit or obtain this Lease upon an agreement or understanding for a
contingent fee, except a bona fide employee or agency. For breach or violation of this warranty, the
Port shall have the right to recover three times the full amount of the contingent fee.
"Bona fide agency," as used in this Section means an established commercial or
selling agency, maintained by Lessee for the purpose of securing business, that neither exerts nor
proposes to exert improper influence to solicit or obtain Port contracts nor holds itself out as being
able to obtain any Port contract or contracts through improper influence.
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"Bona fide employee," as used in this Section, means a person, employed by Lessee
and subject to Lessee’s supervision and control as to time, place, and manner of performance, who
neither exerts nor proposes to exert improper influence to solicit or obtain Port contracts nor holds
itself out as being able to obtain any Port contract or contracts through improper influence.
"Contingent fee," as used in this Section, means any commission, percentage,
brokerage, or other fee that is contingent upon the success that a person or concern has in securing a
Port contract.
"Improper influence," as used in this Section, means any influence that induces or
tends to induce a Port Commissioner, employee or officer to give consideration or to act regarding a
Port contract on any basis other than the merits of the matter.
43.
Third Party Rights: Nothing herein is intended to nor shall be construed to create
any rights of any kind whatsoever in third persons or entities not parties to this Lease.
44.
No Partnership: Notwithstanding any provision which could be construed to the
contrary herein, this Lease shall not be deemed or construed to make Lessee and Port partners or joint
venturers, principal and agent, or employer and employee, or to render one party liable for any of the
debts or obligations of any other party unless expressly so provided herein.
45.
Definitions: The following terms, when used in this Lease with the initial letter(s)
capitalized, whether in the singular or plural, shall have the following meaning:
“Airport”: The Oakland International Airport.
“Arbitration”: Arbitration proceedings conducted in accordance with the Commercial
Arbitration Rules of the American Arbitration Association. The arbitrators shall have no power to
modify any of the provisions of this Lease and their jurisdiction is limited accordingly. Each party
hereby consents to the entry of judgment by any court having jurisdiction in accordance with the
arbitration decision. No change in the Arbitration Rules which would deprive a party of the rights to
be represented by counsel, to present evidence or to cross-examine witnesses presented by the other
party shall be effective in any arbitration proceeding arising out of this Lease. Any arbitration
provided for herein shall be conducted in Port Offices in Alameda County. Disputes under this Lease
shall be subject to Arbitration only to the extent expressly provided for in other Sections of this Lease.
“Board”: The Board of Port Commissioners of the City of Oakland, acting for and on behalf
of the City.
“Buildings”: Any permanent or temporary structure enclosed within exterior walls and a roof,
and including all attached apparatus, equipment, and fixtures that cannot be removed without cutting
into ceiling, floors, or walls, together with all appurtenances thereto (including, but not limited to,
swimming pools, so-called hot tubs, cabanas, patios, porticos, garages, car ports, and trash enclosures)
that Lessee may construct on the Premises from time to time during the Term in accordance with the
terms and conditions of this Lease. For the avoidance of confusion, (a) the Building and other
Improvements are not part of the Premises, and (b) during the Term, Lessee owns the Building and
the other Improvements (however, subject to the other terms and conditions of this Lease, upon the
64
[
[

]
] LEASE
LEGAL-1704465724-8609

expiration or other termination of this Lease, title to the Building and the other Improvements shall
pass to the Port).
“City”: The City of Oakland.
“Constant Dollars”: The present value of the dollars to which such phrase refers. An
adjustment shall occur on January 1 of each calendar year following the Effective Date. Constant
Dollars shall be determined by multiplying the dollar amount to be adjusted by a fraction, the
numerator of which is the Current Index Number and the denominator of which is the Base Index
Number. The “Base Index Number” shall be the level of the CPI for the month during which the
Effective Date occurs; the “Current Index Number” shall be the level of the CPI for the month during
the annual adjustment occurs. In no event shall the value of any specified dollar amount ever decrease
as the result of the application of the Constant Dollar concept.
“Consumer Price Index” or “CPI”: The Consumer Price Index for Urban Wage Earners and
Clerical Workers, All Items, San Francisco-Oakland (1982-84 equals 100), of the Bureau of Labor
Statistics of the United States Department of Labor, or the official successor of said Index. If said
Index is changed so that the base year differs from the base year used in the last index published prior
to the commencement of the Term of this Lease, the former Index shall be converted to the new Index
in accordance with the conversion factor published by the United States Department of Labor, Bureau
of Labor Statistics. If said Index is discontinued or revised during the Term of this Lease, such other
government index or computation with which it is replaced, as determined by said Department or said
Bureau, or, failing such determination, such other government index or computation which is most
similar to said Index, shall be used in order to obtain substantially the same result as would be obtained
if said Index had not been discontinued or revised; provided, that in the event the parties are unable
to agree upon such other government index or computation, it shall be selected by arbitration pursuant
to the rules of the American Arbitration Association.
“Effective Date”: The date this Lease becomes effective.
“Executive Director”: The Port’s Executive Director referred to in the Charter of the City of
Oakland and any other person authorized by the Board to act for the Executive Director, or the Board.
“Financially Acceptable”: A rating of A-VII or higher in the most current available "Best’s
Insurance Reports," or such other ratings or carriers as may be acceptable at the sole discretion of the
Port; provided, however, that the Port may disapprove carriers with an A+VII or higher rating if the
Port has a reasonable basis for such disapproval.
“Hotel and Restaurant Concession”: The operation of: (1) a Upper Midscale Class hotel, or
better, that is nationally branded in the United States with a national reservation system, and (2) a full
service restaurant serving breakfast, lunch, and dinner seven days per week. This shall include, but
is not limited to, rental of guest rooms, coordination of meeting facility rentals and related catering,
operation of a newsstand and gift shop within the Premises, and any services incidental to such
operations, as such operations shall evolve over time across the United Sates hospitality industry
during the Term. Each room shall have a cable television, telephone, and Internet access as the same
may evolve or develop during the Term, whether by technical evolution or innovation. The hotel
shall offer all services, such as a pool and fitness center, which are now or may hereafter become
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typically incidental to the operation of an Upper Midscale Class hotel across the United Sates
hospitality industry during the Term.
“Improvements”: Buildings, landscaping and other permanent improvements located from
time to time on the Property.
“Leasehold Mortgage”: Any mortgage, deed of trust or other security instrument (including,
without limitation, an assignment of the rents, issues and profits generated on or by the Premises) and
any obligation relating thereto, which secures Lessee’s repayment of any loan to, and associated
obligations of, Lessee, and in which all or any part of the security consists of an encumbrance on the
leasehold estate created by this Lease, the Improvements, Lessee’s trade fixtures on the Premises, or
Lessee’s equipment or other personal property used on or about the Premises.
“Lender”: The party or parties who are beneficiaries of a Leasehold Mortgage.
“Overdue Rate”: “Overdue Rate” means the lesser of:
(a)
The highest rate not prohibited by law to be either paid on such type of
obligation by the person obligated to make such payment or charged by the person to
whom payment is due, whichever is less; or
(b)
Three percent (3%) per annum in excess of the so-called “prime rate” from
time to time publicly announced by the “Money Rates” feature of The Wall Street
Journal on the date such obligation to pay interest accrues (the “Accrual Date”).
If the Accrual Date is not a day that The Wall Street Journal is published, reference
shall be made to the next day of such publication; and if The Wall Street Journal ceases
to publish the prime rate (either in print or on-line), reference shall be made to another
financial periodical (whether in print or on-line) generally given credence in financial
matters in the global financial marketplace.
“Port”: The Port of Oakland, which consists of the Port Department of the City, under the
exclusive control and management of the Board. In any case under this Lease that the Port may or
shall take any action, the Executive Director is authorized to take such action unless this Lease
provides for action by the Board or by resolution or ordinance, and except as otherwise provided now
or hereafter by law, the Charter of the City of Oakland, or by resolution or ordinance of the Board.
“Premises”: The Property together with the Improvements.
“Prohibited Uses”: Any illegal, offensive, noisy or dangerous trade, business, activity or
occupation and any other unreasonable use not compatible with the operation of the Hotel and
Restaurant Concession, well maintained in accordance with the standards of this Lease. Without
limiting the generality of the foregoing, “Prohibited Uses” shall include the following:
(a)
Any use that produces or releases obnoxious odor (other than normal and
customary odors emanating from the operation of restaurants and coffee shops);

66
[
[

]
] LEASE
LEGAL-1704465724-8609

(b)
gas;

Any use that produces or releases noxious, toxic, caustic, or corrosive fuel or

(c)

Any use that produces or releases dust, dirt, or fly ash in excessive quantities;

(d)
Any unusual fire, explosion, or other damaging or dangerous hazard,
including the storage, display or sale of explosives or fireworks;
(e)
Any warehouse, storage facility or any assembling, manufacturing, distilling,
refining, smelting, agricultural or mining operation;
(f)
Any retail facility other than the restaurant, coffee shop, or gift shop incidental
to the Hotel and Restaurant Concession;
(g)
The display, sale, lease, rental, or repair of new or used automobiles, trucks,
trailers, boats or recreational vehicles;
(h)
Any facility for the sale or dispensing of fuel for motor vehicles (provided,
however, this clause (h) shall not prevent the installation and use of electric charging
stations or other fueling modalities that may be required as a matter of law as part of
a hotel or restaurant operation);
(i)

Any animal raising or boarding facilities;

(j)

Any funeral home or mortuary;

(k)
Any adult theater, adult entertainment facility, or adult bookstore, or any
establishment engaged in the business of selling, exhibiting or delivering
pornographic or obscene materials (provided, however, this clause (k) shall not apply
to media content delivered to guest rooms via cable television, internet or any
replacement therefor as the result technological innovation so long the delivery of
such content is limited to private use within individual guest rooms);
(l)
Any so called “head shop” or establishment which stocks, displays, or sells
merchandise or material commonly used or intended for use with, or to consume, any
narcotic or other illegal, controlled substance;
(m)

Any mobile home park or trailer court;

(n)

Any church, temple, synagogue, mosque, or other place of religious worship;

(o)

Any school, day care center, reading room, or library;

(p)
Any massage parlor (provided, however, this clause (p) shall not prohibit bona
fide massage services provided by a day spa or similar operation conducted as an
incidental part of the Hotel and Restaurant Concession);
(q)

Any illegal, immoral, or improper purposes; or
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(r)
Any gambling facility or operation, including, but not limited to, off track or
sports betting parlor; table games such as blackjack or poker; slot machines, video
poker/blackjack/keno machines or similar devices; or bingo hall.
“Property”: The land leased by the Port to Lessee under this Lease. The Property is described
and depicted respectively in attached Exhibits A and B.
46.
Warranty of Signatories: Each of the persons signing this Lease on behalf of Lessee
represent and warrant to the Port that Lessee is a [describe Lessee entity], that each said person has
been duly authorized by Lessee to sign this Lease, and that this Lease is a valid and binding obligation
of Lessee.
47.
Recordation: This Lease will not be recorded; however, to establish the priority of
this Lease, the Port and Lessee, will execute a memorandum of this Lease in the form of Exhibit G,
which, at the option and expense (if any) of Lessee, will be recorded in the Official Records of
Alameda County (the “Records”) once the Effective Date occurs. Following the expiration or earlier
termination of this Lease, Lessee, upon the receipt of the Port’s written request (and without charge
to the Port or any delay), shall execute, acknowledge, and deliver to the Port any quitclaim deed or
other document which may be requested by the Port or any reputable title insurance company to
remove this Lease and any other rights created hereby from the Records (as the case may be, the
“Lease Termination”). If Lessee fails to execute and record the Lease Termination within ten (10)
days after receipt of the Port’s request therefor, the Port, without exonerating Lessee of its obligation
under this Section 47, may act as Lessee’s attorney-in-fact to cause such instrument to be executed
and recorded in the Records.
48.
Agreement in Multiple Copies: This Lease is executed in multiple copies, each copy
of which shall be deemed an original.
49.
Lessee Not on Government List: Lessee represents and warrants that neither Lessee
nor any Person controlling Lessee (i) is included on any Government List (as hereinafter defined);
(ii) has been determined by competent authority to be subject to the prohibitions contained in
Presidential Executive Order No. 133224 (September 23, 2001) or in any enabling or implementing
legislation or other Presidential Executive Orders in respect thereof; (iii) has been previously indicted
for or convicted of any felony involving a crime or crimes of moral turpitude or for any offense under
the criminal laws against terrorists, the criminal laws against money laundering, the Bank Secrecy
Act, as amended, the Money Laundering Control Act of 1986, as amended, or the Uniting and
Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorists
(USA PATRIOT ACT) Act of 2001, Public Law 107-56 (October 26, 2001), as amended; or (iv) is
currently under investigation by any governmental authority for alleged criminal activity. For
purposes of this Lease, the term “Government List” means (1) the Specially Designated Nationals
and Blocked Persons Lists maintained by the Office of Foreign Assets Control, United States
Department of the Treasury (“OFAC”); (2) the Denied Persons List and the Entity List maintained by
the United States Department of Commerce; (3) the List of Terrorists and List of Disbarred Parties
maintained by the United States Department of State; (4) any other list of terrorists, terrorist
organizations or narcotics traffickers maintained pursuant to any of the lists, laws, rules and
regulations maintained by OFAC pursuant to any authorizing statute, Executive Order or regulation;
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(5) any other similar list maintained by the United States Department of State, the United States
Department of Commerce or any other governmental authority or pursuant to any Executive Order of
the President of the United States of America; and (6) any list or qualification of “Designated
Nationals” as defined in the Cuban Assets Control Regulations, 31 C.F.R. Part 515, as all such
Government Lists may be updated from time to time.
50.
Waiver of Jury Trial. TO THE FULLEST EXTENT PERMITTED BY LAW,
LESSEE AND PORT DO HEREBY WAIVE TRIAL BY JURY IN ANY ACTION, SUIT OR
PROCEEDING RELATED TO, ARISING OUT OF OR IN CONNECTION WITH THE TERMS,
CONDITIONS AND COVENANTS OF THIS LEASE. IF, AS OF THE EFFECTIVE DATE, THE
WAIVER MADE IN THIS SECTION 50 IS NOT VALID UNDER CALIFORNIA LAW, BUT
HEREAFTER SUCH WAIVERS ARE PERMITTED UNDER CALIFORNIA LAW, THEN
FROM THE TIME THAT SUCH WAIVERS ARE PERMITTED AND WITH PROSPECTIVE
EFFECT ONLY, THIS SECTION 50 SHALL BE IN FULL FORCE AND EFFECT WITHOUT
THE NEED FOR ANY FURTHER ACTION OF THE PARTIES.
51.
Certified Access Specialist Inspection Notification. A Certified Access Specialist
(“CASp”, as defined in California Civil Code Section 55.52) has not inspected the Premises or the
Property. Lessee acknowledges the foregoing information and agrees that such statement is merely a
statement of fact and is not an admission, covenant, representation, or warranty made by the Port for
the benefit of Lessee and Lessee’s employees, agents, contractors, customers, or other invitees as to
the condition of the Premises, Property, or any other property owned or controlled by the Port. As
required by California Civil Code Section 1938, the Port provides the following notification:
“A Certified Access Specialist (CASp) can inspect the subject premises and determine
whether the subject premises comply with all of the applicable construction-related
accessibility standards under state law. Although state law does not require a CASp inspection
of the subject premises, the commercial property owner or lessor may not prohibit the lessee
or tenant from obtaining a CASp inspection of the subject premises for the occupancy or
potential occupancy of the lessee or tenant, if requested by the lessee or tenant. The parties
shall mutually agree on the arrangements for the time and manner of the CASp inspection,
the payment of the fee for the CASp inspection, and the cost of making any repairs necessary
to correct violations of construction-related accessibility standards within the premises.”
The Port and Lessee hereby acknowledges and agrees that in the event that Lessee elects to
perform a CASp inspection of the Premises hereunder (the “Inspection”), such Inspection shall be (a)
performed at Lessee’s sole cost and expense, (b) limited to the Premises, and (c) performed by a
CASp who has been approved or designated by the Port prior to the Inspection. Any Inspection must
be performed in a manner which minimizes the disruption of business activities in the Premises, and
at a time reasonably approved by the Port. The Port reserves the right to be present during the
Inspection.
Lessee agrees to: (i) promptly provide to the Port a copy of the report or certification prepared
by the CASp inspector upon request (the “Report”), and (ii) keep the information contained in the
Report confidential, except to the extent required by law, or to the extent disclosure is needed in order
to complete any necessary modifications or improvements required to comply with all applicable
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accessibility standards under state or federal law, as well as any other repairs, upgrades,
improvements, modifications or alterations required by the Report or that may be otherwise required
to comply with applicable laws or accessibility requirements (the “Access Improvements”). Lessee
shall be solely responsible for the cost of Access Improvements to the Premises or the Improvements
necessary to correct any such violations of construction-related accessibility standards identified by
such Inspection as required by law, which Access Improvements may, at the Port’s option, be
performed in whole or in part by the Port at Lessee’s expense, payable as additional rent within ten
(10) days following the Port’s demand Lessee hereby completely, forever, and conclusively
acknowledges that the disclosures made by the Port in this Section 51 satisfy the Port’s obligations to
Lessee under such Section 1938.

[Text continues on next page.]

70
[
[

]
] LEASE
LEGAL-1704465724-8609

IN WITNESS WHEREOF, the parties hereto have caused these presents to be executed the
day and year first above written.
PORT
CITY OF OAKLAND, a municipal
corporation, acting by and through its Board
of Port Commissioners,
Dated:

By
J. Christopher Lytle
Executive Director
LESSEE
[

Dated:

]

By:
(Signature)
(Print Name and Title)
(If Corporate: Chairman, President or VicePresident)

Dated:

By:
(Signature)
(Print Name and Title)
(If Corporate: Secretary, Assistant Secretary,
Chief Financial Officer, or Assistant Treasurer)

THIS LEASE SHALL NOT BE VALID
OR EFFECTIVE FOR ANY PURPOSE
UNLESS AND UNTIL IT IS SIGNED
BY THE PORT ATTORNEY.

Approved as to form and
legality this
day
of
20

.

Port Attorney
Port Ordinance No.
PA #: ________________
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EXHIBIT A TO LEASE
LEGAL DESCRIPTION OF PROPERTY

EXHIBIT A
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EXHIBIT B TO LEASE
SKETCH OF PROPERTY

EXHIBIT B
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EXHIBIT C TO LEASE
IRREVOCABLE LETTER OF CREDIT
Irrevocable and Transferable
Letter of Credit #
Amount: U.S. $

To:

City of Oakland, a municipal corporation, acting by and through its Board of Port Commissioners (“Port of
Oakland”)
530 Water Street
Oakland, California 94607
, 20__

Ladies and Gentlemen:
For the account of [Insert applicant], a [Insert type of entity] (“Applicant”), we hereby issue in your favor
our Irrevocable Letter of Credit for U.S. $
.
The amount of this credit is available to you by your drafts on us at sight accompanied by the following
statement signed by your Executive Director or Chief Financial Officer.
“I certify that the amount of our drawing is due the Port of Oakland (1) pursuant to the terms of the
[Insert name of agreement] dated [date of agreement] between the Port of Oakland and [Name
of applicant], a [Insert type of entity] (“Applicant”) or any other agreement between the Port of
Oakland and Applicant, (2) pursuant to the terms of this credit, or (3) because a payment previously
made to the Port of Oakland by or on behalf of Applicant has been recovered by settlement or
otherwise from the Port of Oakland by a trustee, receiver, creditor or other party.”
Drafts must clearly specify the number of this credit and (except as set forth below) be presented at our
counters at [Insert location of counters of bank in San Francisco or Oakland] not later than the close of business
on
, 20__, or such later date as this credit shall have been extended to (the “Expiration Date”).
If a demand for payment made by you hereunder does not, in any instance, conform to the terms and conditions of
this Letter of Credit, we shall give you prompt notice that the purported demand for payment was not effected in
accordance with the terms and conditions of this Letter of Credit, stating the reasons therefor, and that we are returning
any documents to you. Upon being notified that the purported demand for payment was not effected in accordance
with this Letter of Credit, you may attempt to correct any such non-conforming demand for payment on or prior to the
then Expiration Date.
Drawings may also be presented to us by facsimile transmission to facsimile number _________ (each such
drawing, a “Fax Drawing”). If you present a Fax Drawing under this Letter of Credit you do not need to present the
original of any drawing documents, and if we receive any such original drawing documents they will not be examined
by us. In the event of a full or final drawing the original standby Letter of Credit must be returned to us by overnight
courier.
This credit shall be deemed automatically extended without amendment for additional periods of one year
from the present or any future expiration date unless at least ninety (90) days prior to any such date we notify you
(Attention: Chief Financial Officer) and Applicant by a nationally recognized overnight courier service that we elect
not to consider the letter of credit renewed for any such additional period. You may then draw on us at sight with the
above specified signed statement.
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This Letter of Credit is subject to the “International Standby Practices (“ISP98”)”, International Chamber of
Commerce Publication No. 590 and as to matters not governed by ISP98, shall be governed by and construed in
accordance with the Laws of California, without regard to principles of conflicts of Law.
We engage with you that drafts for full or partial payment drawn under and in compliance with the terms of
this credit will be duly honored by us on delivery of documents as specified.
All bank charges and commissions are for the account of Applicant.
Very truly yours,

Authorized Signature and Title
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SIGHT DRAFT
City

Date

Pay to the order of the Port of Oakland, at sight, __________________ ($___________) U.S. Dollars, drawn under
Letter of Credit #________________, issued by ___________________________________ to the Port of Oakland
for the account of [Insert name of applicant].
City of Oakland, a municipal corporation, acting by
and through its Board of Port Commissioners (“Port of
Oakland”)
By:
Name:
Title:
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EXHIBIT D TO LEASE
ENVIRONMENTAL RESPONSIBILITIES
Section 1.

Compliance with Port Environmental and Storm Water Ordinances.

Lessee (or “Tenant”) shall comply, at its sole cost and expense, with Port Environmental
Ordinance No. 4345 (the “Environmental Ordinance”) and Port Storm Water Ordinance No. 4311 (the
“Storm Water Ordinance” and, together with the Environmental Ordinance, the “Port Ordinances”). All
terms in this Environmental Responsibilities Exhibit shall have the meanings as defined in the
Environmental Ordinance.
Section 2.

Notices and Disclosures Regarding Toxic Materials.

Pursuant to H&S Code Section 25359.7, the Port notifies the Tenant that the Port has reasonable
cause to believe that Toxic Materials have come to be located on, at, beneath or emanating from the
Premises. Tenant acknowledges that, prior to execution of this Lease, the Port has given to Tenant
written notice of the following final non-privileged reports that relate to Toxic Materials on the Premises:
Date
Title
8/12/1938 Metropolitan Oakland International Airport Utilities Map - File
No 61-7
6/9/1994 Preliminary Geotechnical Data Report, Earhart Road
Improvement Project, Oakland
11/11/1994 Site Investigation Earhart Road Realignment

Author
Port of Oakland
Geomatrix
ERM-West, Inc.

11/1/1995 Soil and Groundwater Sampling Report, East Bay Municipal
Utility District Pipeline Project, Earhart Road, CA

Alisto Engineering
Group

4/22/1998 Bulk Sampling results - Building L-107, 9532 Earhart

ACC Environmental
Consultants, Inc.

2/12/1999 9267_ACC Environmental Cons_Asbestos survey report Vacant
ID L105_02-12-99.pdf

ACC Environmental
Consultants, Inc.

2/12/1999 9275_ACC Environmental Cons_Asbestos survey reportOakland International airport-north field ID L107_02-12-99.pdf

ACC Environmental
Consultants, Inc.

6/26/2000 Asbestos Abatement Project - Monitoring Report - Port of
Oakland, North Airport Facility, Building L107, Roof Removal

IHI Environmental

6/30/2000 Asbestos Air Sampling - Building L107 Offices

IHI Environmental

9/19/2013 Phase II Environmental Site Assessment, North Field - Oakland
International Airport

ACC Environmental
Consultants, Inc.

6/6/2016 Cultural Resources Assessment of Building L-105 and Building
L-107, North Field, Oakland International Airport

CH2MHill

Information regarding the Toxic Materials on the Premises may also be included in reports
available on DTSC’s Envirostor Website http://www.envirostor.dtsc.ca.gov/public/, the RWQCB’s
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Geotracker Website http://geotracker.waterboards.ca.gov/, or Alameda County’s ftp site
http://gis.acgov.org/DEH/InspectionResults/?SITE=LOP. In addition, the Tenant may request any nonprivileged Toxic Material reports concerning the Premises that are in the possession of the Port.
Section 3.
(a)

Air Quality.

Air Quality Policy, Maritime Air Quality Improvement Plan (“MAQIP”), and
Comprehensive Truck Management Plan (“CTMP”).

By its Resolution No. 08057, the Board adopted its Air Quality Policy and by Resolution No.
09038, the Board approved the MAQIP that guides the Port’s plans and actions with respect to air quality
improvements and reduction of health risks. One of the programs described in the MAQIP is the CTMP,
which the Board adopted on June 16, 2009, by Resolution No. 09082. The full text of the Air Quality
Policy, as stated in Resolution No. 08057, is as follows:
The Board of Port Commissioners affirms that it has the social responsibility to minimize
exposure of neighboring residents to air pollution from Port sources and to support and[1] rights of
community, local businesses and workers to clean air and fair working conditions. Therefore, the Board is
committed to improving air quality, safety and quality of life for neighboring residents and workers by
reducing environmental impacts of Port operations, while fulfilling the Port’s basic obligations to
maximize commerce and to provide economic and job opportunities. To these ends, the Board hereby
adopts the following policy principles that shall guide the Port’s plans and actions, including the adoption
of the Port’s Maritime Air Quality Improvement Plan (“MAQIP”), Comprehensive Truck Management
Plan (CTMP) and Early Actions (as defined below).
1. The Port adopts the goal of reducing the health risks to our neighboring communities
(expressed as increase in cancer risk) related to exposure of people to diesel particulate
matter emissions from Port sources by 85% by the year 2020 through all practicable and
feasible means. Reduction will be calculated based on the Port’s 2005 Seaport Emissions
Inventory baseline.
2. The Board commits to adopting funding mechanisms, including imposition of fees, to
fund air emissions reduction measures. To the maximum extent possible, Port fee
revenues shall leverage matching federal, state and private funds. Fees for the purpose of
funding the measures shall be evaluated for legality and be enacted to the extent that they
do not damage the Port’s or its customers’ market competitiveness.
3. The Port will implement certain air emissions reduction measures prior to the dates that
such measures are required by state or federal regulations, in order to reduce the duration
of people’s exposure to emissions that may cause health risks (“Early Actions”). The Port
shall implement, beginning in 2008, Early Action measures for the purpose of
immediately reducing the impacts of Port-serving trucks and other Port operations on
West Oakland and surrounding communities. These measures shall include (a) incentives
for Early Action replacement or retrofit of older polluting truck engines, (b) mechanisms
for enforcing the prohibitive of Port truck parking or operation on neighborhood streets,
including truck registration and tracking and (c) feasible and cost-effective means of

The word “and” was erroneously included in the Resolution instead of the word “the”. The sentence should read as
follows: “The Board of Port Commissioners affirms that it has the social responsibility to minimize exposure of
neighboring resolutions to air pollution from Port sources and to support the rights of community, local businesses
and workers to clean air and fair working conditions.”
[1]
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reducing ship idling emissions. In order to fund these Early Action measures, the Board
will adopt truck or containers fees and apply for matching state and federal funds.
(b)

MAQIP Update.

Tenant acknowledges that the Port is in the process of updating the MAQIP as further described
in the Board Agenda Report dated December 14, 2017, entitled “Maritime Air Quality Improvement Plan
(‘MAQIP’) Status Report” which update is expected to be approved by the Board (“MAQIP Update”).
(c)

Compliance with Laws.

Tenant shall comply with, and shall require Tenant Representatives, to comply with, at their sole
cost and expense, all applicable Environmental Laws, including, specifically, the MAQIP and the MAQIP
Update (once adopted by the Board). To the extent that Tenant has a written contract with Tenant
Representatives regarding Tenant Operations, Tenant shall require in such contract that the
Representatives comply with all applicable Environmental Laws regarding air quality and shall notify the
Port if Tenant becomes aware of non-compliance with such contractual air quality requirements by
Tenant Representatives and shall use best efforts to enforce the contractual air quality requirements.
(d)

Compliance with Port Air Quality Requirements.

Tenant shall comply with requirements adopted by the Board (including any maritime tariff
requirements) related to the operation of locomotives, vehicles, vessels, off-road diesel-fuel equipment,
cargo handling equipment, or drayage trucks (“Emission Sources”), including any requirement under the
MAQIP, MAQIP Update (once adopted by the Board), and CTMP.
(e)

Air Emissions Monitoring and Facilities.

The Port reserves the right to, at any time: 1) install and operate air emissions monitoring
equipment on the Premises; 2) sample and analyze air emissions; and 3) install feasible and practicable air
emissions filter facilities or other devices or technologies.
(f)

Annual Equipment Inventory and Use.

On December 31 of each calendar year during the Term of the Agreement (except for month tomonth agreements) starting with December 31, 2018, to the extent Tenant operates a marine terminal, is a
railroad, or leases Premises greater than 100,000 square feet, Tenant shall provide the Port with a written
inventory of all equipment used on the Premises including, without limitation, cargo-handling equipment,
switcher engines, and locomotive engines (“Equipment Inventory”). The Equipment Inventory shall
include the estimated hours of use, truck gate counts, lift counts, and fuel usage associated with the
equipment.
(g)

Annual Meeting Regarding Equipment Inventory and Lower-Emissions Equipment.

Within thirty (30) days of receipt of each of the annual Equipment Inventories (if one is provided
pursuant to Section 3(f) above) by the Port, the Port and the Tenant shall meet in good faith to discuss the
Equipment Inventory, and evaluate the feasibility of Tenant using zero-emissions equipment on the
Premises.
(h)

Least Polluting Emission Sources.

Tenant shall use best efforts to use the least polluting Emission Sources on the Premises. Upon
the Port’s request, Tenant shall negotiate in good faith with the Port during the Term to implement new
air quality control measures when new technologies or other opportunities arise.
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(i)

Application for Air Quality-Related Grants.

Tenant shall use best efforts to apply for and obtain air quality-related grants to secure funding to:
1) obtain zero emission Emission Sources for use on the Premises; and 2) construct infrastructure on the
Premises to support zero emission Emission Sources. Port staff shall assist the Tenant with air qualityrelated grant applications concerning the Premises, as reasonably requested by the Tenant.
(j)

Shore Power.

To the extent Tenant allows vessels to operate at or adjacent to the Premises, Tenant shall plug in
100% of the shore-power ready vessels and shall use best efforts to otherwise capture/control emissions
from all other vessels at-berth.
(k)

Pilot Projects.

Tenant shall use best efforts to participate in pilot projects of new zero-emission marine terminal
(if applicable) technologies upon the request of the Port, subject to feasibility.
Section 3.

Storage Tanks.

Existing Storage Tanks:

☐ Yes

☒ No

If yes, list Storage Tank number, location, date of installation, material stored and size
______________________________________________________________________________
If there are Storage Tanks on the Premises, Tenant has certain responsibilities for operation,
monitoring, reporting, maintenance and removal of such Storage Tanks, See Environmental Ordinance,
Sections 3 and 10.
Section 4.

Covenant to Restrict Use of Property (“CRUP”).
☐ Yes

Existing CRUP:

☒ No

If the Yes box is checked, the attached CRUP is incorporated and Tenant shall comply with the
CRUP. Required Disclosure:
______________________________________________________________________________
Section 5.

Performance Deposit.

Tenant shall, not later than the Effective Date, deposit with the Port and during the entire Term
shall maintain with the Port a deposit as specified in the Agreement, which deposit will be retained by the
Port as a performance deposit (the “Performance Deposit”) and may be used or applied as the Port, in its
sole discretion, may determine to: (a) pay the Cost of Response Actions on the Premises that are the
responsibility of Tenant; (b) repair any damage to the Premises caused by Tenant or Tenant’s
Representatives; (c) replace any Improvements which are the property of the Port and which have been
damaged, removed or otherwise misplaced during the Term; (d) pay any other outstanding amounts due
the Port from Tenant pursuant to any of the provisions of the Port Ordinances; (e) pay any compensation
or other amount payable to the Port pursuant to the Port Ordinances that is not paid when due; (f) pay or
reimburse the Port for any amount that the Port may spend or become obligated to spend in exercising its
rights under the Port Ordinances; or (g) compensate the Port for any expense, loss or damage that the Port
may suffer because of a default with respect to any obligation of Tenant under the Port Ordinances.
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The Performance Deposit shall be cash or an irrevocable letter of credit in the form required by
the Port (a “Letter of Credit”), issued by a bank (“Issuer”) located within the continental United States,
acceptable to the Port and with a branch office located in Oakland or San Francisco, California, at which
such Letter of Credit may be drawn. In the event the Port is required to utilize the Performance Deposit
or any portion thereof during the Term for the purposes hereinabove set forth, Tenant shall deposit with
the Port an additional sum or a replacement Letter of Credit sufficient to restore the Performance Deposit
to the amount hereinabove set forth. Tenant waives the provisions of Section 1950.7 of the California
Civil Code to the extent that such Section: (i) provides that the Performance Deposit can be applied only
to remedy certain defaults by Tenant; (ii) requires that all or any unused portion of the Performance
Deposit must be returned to Tenant within a specified period of time; or (iii) is otherwise inconsistent
with this Section 5, it being the Parties’ intention that this Section 5 shall be controlling.
Section 6.

Release

Tenant, for itself, Tenant Representatives, successors and assigns, waives, releases, acquits, and
forever discharges the Port of, from, and against any Actions, direct or indirect, at any time on account of,
or in any way arising out of or in connection with: (i) the Port providing advice, guidance, or assistance to
Tenant or Tenant Representatives regarding Tenant’s compliance with Environmental Laws; and
(ii) Toxic Materials existing at, on, or under the Premises as of the Effective Date, and any migration of
Toxic Materials to, within, or from the Premises regardless of the origin or source of the Toxic Materials,
whether known or unknown. A Tenant’s release of the Port shall apply to all unknown and known
Actions and contingent or liquidated Actions, and shall specifically cover any potential liability which
may be based on any Environmental Laws.
The release shall also include a release of the rights provided under California Civil Code
Section 1542 which states:
“A general release does not extend to claims which the creditor does not
know or suspect to exist in his or her favor at the time of executing the
release, which if known by him or her must have materially affected his or
her settlement with the debtor.”
As indicated by the initials below, it is Tenant’s intention that it waive and
relinquish any and all protections, privileges, rights and benefits it may
have under Section 1542.
Tenant: _______
Section 7.

Storm Water

Tenant represents and warrants that it shall comply with the use provisions in the Agreement and
shall only perform activities on the Premises consistent with the Standard Industrial Classification (“SIC”)
code (or North American Industry Classification System (“NAICS”) code if the SIC code is not available),
listed below. SIC codes may be searched at https://www.osha.gov/pls/imis/sicsearch.html; NAICS codes
may be searched at https://www.bls.gov/bls/naics.htm. Tenant shall seek and obtain prior written approval
from the Port before performing any activities on the Premises that are inconsistent with the belowreferenced SIC or NAICS code.
SIC or NAICS Code: 721110
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Section 8.

Tenant Environmental Contact Information

Name: ___________________________________
Title:

___________________________________

Work Address: ________________________________________________
Phone Number: _______________________
Email Address: _______________________
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EXHIBIT E TO LEASE
FAA-REQUIRED CONTRACT PROVISIONS
For purposes of the foregoing sections, Lessee may also be referred to as “contractor” or
“concessionaire”, the Port may also be referred to as “sponsor” or “owner”, and this Lease may also be
referred to as the “agreement” or “contract”.
(A)

General Civil Rights Provisions

The tenant/concessionaire/lessee and its transferee agree to comply with pertinent statutes, Executive
Orders and such rules as are promulgated to ensure that no person shall, on the grounds of race, creed,
color, national origin, sex, age, or disability be excluded from participating in any activity conducted with
or benefiting from Federal assistance.
This provision obligates the tenant/concessionaire/lessee or its transferee for the period during which
Federal assistance is extended to the airport through the Airport Improvement Program.
In cases where Federal assistance provides, or is in the form of personal property; real property or interest
therein; structures or improvements thereon, this provision obligates the party or any transferee for the
longer of the following periods:
"(A)

The period during which the property is used by the airport sponsor or any transferee for
a purpose for which Federal assistance is extended, or for another purpose involving the
provision of similar services or benefits; or

"(B)

The period during which the airport sponsor or any transferee retains ownership or
possession of the property.

(B)

Compliance with Nondiscrimination Requirements

During the performance of this contract, the contractor, for itself, its assignees, and successors in interest
(hereinafter referred to as the “contractor”) agrees as follows:
(A)

Compliance with Regulations: The contractor (hereinafter includes consultants) will
comply with the Title VI List of Pertinent Nondiscrimination Acts And Authorities, as they
may be amended from time to time, which are herein incorporated by reference and made
a part of this contract.

(B)

Non-discrimination: The contractor, with regard to the work performed by it during the
contract, will not discriminate on the grounds of race, color, or national origin in the
selection and retention of subcontractors, including procurements of materials and leases
of equipment. The contractor will not participate directly or indirectly in the discrimination
prohibited by the Nondiscrimination Acts and Authorities, including employment practices
when the contract covers any activity, project, or program set forth in Appendix B of 49
CFR part 21.

(C)

Solicitations for Subcontracts, Including Procurements of Materials and Equipment:
In all solicitations, either by competitive bidding, or negotiation made by the contractor for
work to be performed under a subcontract, including procurements of materials, or leases
of equipment, each potential subcontractor or supplier will be notified by the contractor of
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the contractor’s obligations under this contract and the Nondiscrimination Acts And
Authorities on the grounds of race, color, or national origin.
(D)

Information and Reports: The contractor will provide all information and reports
required by the Acts, the Regulations, and directives issued pursuant thereto and will permit
access to its books, records, accounts, other sources of information, and its facilities as may
be determined by the sponsor or the Federal Aviation Administration to be pertinent to
ascertain compliance with such Nondiscrimination Acts And Authorities and instructions.
Where any information required of a contractor is in the exclusive possession of another
who fails or refuses to furnish the information, the contractor will so certify to the sponsor
or the Federal Aviation Administration, as appropriate, and will set forth what efforts it has
made to obtain the information.

(E)

Sanctions for Noncompliance: In the event of a contractor’s noncompliance with the
Non- discrimination provisions of this contract, the sponsor will impose such contract
sanctions as it or the Federal Aviation Administration may determine to be appropriate,
including, but not limited to:

(F)

(C)

a.

Withholding payments to the contractor under the contract until the contractor
complies; and/or

b.

Cancelling, terminating, or suspending a contract, in whole or in part.

Incorporation of Provisions: The contractor will include the provisions of paragraphs one
through six in this Section B in every subcontract, including procurements of materials and
leases of equipment, unless exempt by the Acts, the Regulations and directives issued
pursuant thereto. The contractor will take action with respect to any subcontract or
procurement as the sponsor or the Federal Aviation Administration may direct as a means
of enforcing such provisions including sanctions for noncompliance. Provided, that if the
contractor becomes involved in, or is threatened with litigation by a subcontractor, or
supplier because of such direction, the contractor may request the sponsor to enter into any
litigation to protect the interests of the sponsor. In addition, the contractor may request the
United States to enter into the litigation to protect the interests of the United States.
Title VI List of Pertinent Nondiscrimination Acts and Authorities

During the performance of this contract, the contractor, for itself, its assignees, and successors in interest
(hereinafter referred to as the “contractor”) agrees to comply with the following non-discrimination statutes
and authorities; including but not limited to:
1.

Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq., 78 stat. 252) (prohibits
discrimination on the basis of race, color, national origin);

2.

49 CFR Part 21 (Non-discrimination In Federally-Assisted Programs of The Department
of Transportation—Effectuation of Title VI of The Civil Rights Act of 1964);

3.

The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970,
(42 U.S.C. § 4601), (prohibits unfair treatment of persons displaced or whose property has
been acquired because of Federal or Federal-aid programs and projects);

4.

Section 504 of the Rehabilitation Act of 1973, (29 U.S.C. § 794 et seq.), as amended,
(prohibits discrimination on the basis of disability); and 49 CFR Part 27;
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(D)

5.

The Age Discrimination Act of 1975, as amended, (42 U.S.C. § 6101 et seq.), (prohibits
discrimination on the basis of age);

6.

Airport and Airway Improvement Act of 1982, (49 USC § 471, Section 47123), as
amended, (prohibits discrimination based on race, creed, color, national origin, or sex);

7.

The Civil Rights Restoration Act of 1987, (PL 100-209), (broadened the scope, coverage
and applicability of Title VI of the Civil Rights Act of 1964, the Age Discrimination Act
of 1975 and Section 504 of the Rehabilitation Act of 1973, by expanding the definition of
the terms “programs or activities” to include all of the programs or activities of the Federalaid recipients, sub-recipients and contractors, whether such programs or activities are
Federally funded or not);

8.

Titles II and III of the Americans with Disabilities Act of 1990, which prohibit
discrimination on the basis of disability in the operation of public entities, public and
private transportation systems, places of public accommodation, and certain testing entities
(42 U.S.C. §§ 12131-12189) as implemented by Department of Transportation regulations
at 49 CFR Parts 37 and 38;

9.

The Federal Aviation Administration’s Non-discrimination statute (49 U.S.C. § 47123)
(prohibits discrimination on the basis of race, color, national origin, and sex);

10.

Executive Order 12898, Federal Actions to Address Environmental Justice in Minority
Populations and Low-Income Populations, which ensures non-discrimination against
minority populations by discouraging programs, policies, and activities with
disproportionately high and adverse human health or environmental effects on minority
and low-income populations;

11.

Executive Order 13166, Improving Access to Services for Persons with Limited English
Proficiency, and resulting agency guidance, national origin discrimination includes
discrimination because of limited English proficiency (LEP). To ensure compliance with
Title VI, you must take reasonable steps to ensure that LEP persons have meaningful access
to your programs (70 Fed. Reg. at 74087 to 74100);

12.

Title IX of the Education Amendments of 1972, as amended, which prohibits you from
discriminating because of sex in education programs or activities (20 U.S.C. § 1681 et seq.)
Fair Labor Standards Act

This Lease incorporates by reference the provisions of 29 U.S.C. § 201, et seq. (the Federal Fair Labor
Standards Act (FLSA)), and its implementing regulations, with the same force and effect as if given in
full text. The FLSA sets minimum wage, overtime pay, recordkeeping, and child labor standards for fulland part-time workers.
Lessee has full responsibility to monitor compliance to the referenced statute and regulation. Lessee must
address any claims or disputes that arise from this requirement directly with the U.S. Department of Labor
– Wage and Hour Division.
(E)

Occupational Safety and Health Act

This Lease incorporates by reference the requirements of 29 CFR Part 1910 with the same force and
effect as if given in full text. Lessee must provide a work environment that is free from recognized
hazards that may cause death or serious physical harm to the employee. Lessee retains full responsibility
to monitor its compliance and its subcontractor’s compliance with the applicable requirements of the
Occupational Safety and Health Act of 1970 (29 U.S.C. § 651, et seq.; 29 CFR Part 1910). Lessee must
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address any claims or disputes that pertain to a referenced requirement directly with the U.S. Department
of Labor – Occupational Safety and Health Administration.
(F)

Transfer of Real Property

Lessee, for itself and its successors in interest and assigns, as a part of the consideration hereof, does
hereby covenant and agree as a covenant running with the land that in the event facilities are constructed,
maintained, or otherwise operated on the Premises for a purpose for which a Federal Aviation
Administration activity, facility, or program is extended or for another purpose involving the provision of
similar services or benefits, Lessee will maintain and operate such facilities and services in compliance
with all requirements imposed by the Nondiscrimination Acts and Regulations listed in the Pertinent List
of Nondiscrimination Authorities in Section C above (as they may be amended), such that no person on
the grounds of race, color, or national origin, will be excluded from participation in, denied the benefits
of, or be otherwise subjected to discrimination in the use of said facilities.
In the event of breach of any of the above Nondiscrimination covenants, the Port will have the right to
terminate this Lease and to enter, re-enter, and repossess the Premises and hold the same as if this Lease
had never been made or issued.
(G)

Construction on Real Property

Lessee, for itself and its successors in interest and assigns, as a part of the consideration hereof, does
hereby covenant and agree as a covenant running with the land that (1) no person on the ground of race,
color, or national origin, will be excluded from participation in, denied the benefits of, or be otherwise
subjected to discrimination in the use of said facilities, (2) that in the construction of any improvements
on, over, or under such land, and the furnishing of services thereon, no person on the ground of race,
color, or national origin, will be excluded from participation in, denied the benefits of, or otherwise be
subjected to discrimination, (3) that Lessee will use the Premises in compliance with all requirements
imposed by or pursuant to the List of discrimination Acts And Authorities.
In the event of breach of any of the above Nondiscrimination covenants, the Port will have the right to
terminate this Lease and to enter, re-enter, and repossess the Premises and hold the same as if this Lease
had never been made or issued.
(H)

Prime Contracts
(c)

Contract Assurance (§ 26.13). The Lessee shall not discriminate on the basis of race,
color, national origin, or sex in the performance of this contract. The Lessee shall carry
out applicable requirements of 49 CFR Part 26 in the award and administration of DOT
assisted contracts. Failure by the Lessee to carry out these requirements is a material breach
of this Lease, which may result in the termination of this Lease or such other remedy, as
the Port deems appropriate. Lessee shall ensure that this assurance pursuant to
49 CFR § 26.13 is included in all contract and subcontracts for the Improvements.

(d)

Prompt Payment (§ 26.29). The Lessee shall ensure that the following provision is
included in any contract with a prime contractor for the Improvements. The prime
contractor agrees to pay each subcontractor under this prime contract for satisfactory
performance of its contract no later than the days provided in the applicable Maritime and
Aviation Project Labor Agreement (“MAPLA”) from the receipt of each payment the
prime contractor receives from Lessee. The prime contractor agrees further to return
retainage payments to each subcontractor within at least the same number of days provided
in the MAPLA after the subcontractor’s work is satisfactorily completed. Any delay or
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postponement of payment from the above referenced time frame may occur only for good
cause following written approval of the Lessee and the Port. This clause applies to both
DBE and non-DBE subcontractors.
(I)

Airport Concessions Disadvantaged Business Enterprises
(c)

Compliance with ACDBE Policies. Lessee understands that the Port desires that Airport
Concession Disadvantaged Business Enterprises (“ACDBEs”), as defined in 49 CFR
Part 23, which are certified by an authorized certifying entity, should have the maximum
practical opportunity, in compliance with Federal law, to participate in the process of
supplying services and goods to the Port as owners, managers, and contractors at the
Airport. Accordingly, Lessee must, to the fullest extent provided by law, comply with all
applicable laws, regulations, and programs relating to ACDBEs, including (without
limitation) those in 49 CFR Part 23 and in the Oakland International Airport’s ACDBE
Program.

(d)

Non-Discrimination. (49 CFR § 23.9)
i. This agreement is subject to the requirements of the U.S. Department of
Transportation’s regulations, 49 CFR Part 23. The concessionaire or contractor
agrees that it will not discriminate against any business owner because of the
owner’s race, color, national origin, or sex in connection with the award or
performance of any concession agreement, management contract, or subcontract,
purchase or lease agreement, or other agreement covered by 49 CFR Part 23.
ii. The concessionaire or contractor agrees to include the above statements in any
subsequent concession agreement or contract covered by 49 CFR Part 23, that it
enters and cause those businesses to similarly include the statements in further
agreements.

(e)

Oakland International Airport ACDBE Program – Required Contract Provisions.
(49 CFR § 23.29)
i. Lessee has advised the Port that it will use the ACDBEs listed on the attached
Exhibit E-1 (List of ACDBEs) in providing the services described thereon. Lessee
agrees that within 30 days after the expiration of each calendar quarter during the
term of this Agreement, it will provide a report to the Port, in a form acceptable to
the Port, describing the gross receipts of each ACDBE described on attached
Exhibit E-1 (and each substitute ACDBE obtained pursuant to paragraph (C)
below), or in the case of a rental car concession, the dollar value of vehicles and
other goods and services purchased by the Lessee from each such ACDBE, in each
case calculated in accordance with the requirements of 49 CFR Part 23.
ii. Lessee agrees that it will also submit within the same period described in (A) above
a report to the Port, in a form acceptable to the Port, describing the Lessee’s total
gross receipts for the entire contract, or in the case of a rental car concession, the
total dollar value of vehicles and other goods and services purchased by the Lessee.
Lessee will have no right to terminate an ACDBE for convenience without the
Port’s prior written consent.
iii. If an ACDBE is terminated by the Lessee with the Port’s consent or because of the
ACDBEs default, then the Lessee must make a good faith effort, in accordance
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with the requirements of 49 CFR Part 23.25(e)1(III) and (iv), and 49 CFR § 26.53,
to find another ACDBE to substitute for the original ACDBE to perform the same
estimated gross receipts (or in the case of a rental car concession, to sell the same
amount of vehicles and other goods and services) under the contract as the ACDBE
that was terminated.
iv. The Lessee’s breach of its obligations under (A), (B), or (C) above shall be a
default by Lessee under this Lease and shall entitle the Port to exercise all of its
contractual and legal remedies, including termination of this Lease.
(f)

Long-Term Exclusive Concession Agreement Provisions. (49 CFR § 23.75)
i. To the fullest extent applicable, Lessee shall comply with all provisions of 49 CFR
Part 23 and of the Oakland International Airport ACDBE Program regarding longterm exclusive concession agreements, including (without limitation) the
provisions stated below.
ii. Prior to the exercise of each renewal option of the Lease, if any, the Port shall
review the extent of ACDBE participation to consider whether an increase or
decrease in ACDBE participation is warranted.
iii. Lessee shall replace any ACDBE that is unable to perform successfully with
another ACDBE if the remaining term of the Lease makes such replacement
feasible. If such replacement is not feasible, Lessee shall make good faith efforts
during the remaining term of the Lease to encourage ACDBEs to compete for the
purchases and/or leases of goods and services to be made by the concessionaire.
iv. Lessee’s ACDBE participation shall be in a form acceptable to the Port, such as a
sublease, joint venture, or partnership, or any legal structure that meets federal and
state legal requirements which results in bona fide ownership and control by the
ACDBE.
v. Lessee shall provide to the Port upon request adequate documentation, as
determined by the Port, that the ACDBE’s participants are properly certified.
vi. Lessee shall provide an adequate description, as determined by the Port, of the type
of business(es) to be operated, its location, and other amenities (such as details on
storage and delivery space) that will increase the ACDBEs’ chance to succeed.
vii. Lessee shall provide information on the investment required by the ACDBE and
any unusual management or financial arrangements between the prime
concessionaire and the ACDBE.
viii. Lessee shall provide information on the estimated gross receipts and net profits
expected to be earned by the ACDBE.
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EXHIBIT E-1 TO LEASE
LIST OF ACDBEs
In compliance with the Oakland International Airport ACDBE Program, Lessee provides the following
list of ACDBEs to be used in performing work under this Lease. Lessee agrees to promptly provide to
the Port any changes to this list.
Name & Address

Telephone &
Fax Numbers;
Email Address

ACDBE
Description of ACDBE
Certification Services
Number*

Lease
Amount or
Minimum
Annual
Guarantee

* The certified firm is issued a certificate by the California Unified Certification Program (CUCP). ACDBE status
may be obtained by accessing the CUCP website: http://www.dot.ca.gov/hq/bep/index.htm or by calling
(916) 324-1700 or (866) 810-6346.

EXHIBIT E-1
LEGAL-1704465724-8609

EXHIBIT F TO LEASE
STANDARDS FOR OPERATION OF HOTEL AND RESTAURANT CONCESSION
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EXHIBIT G TO LEASE
MEMORANDUM OF LEASE

(Attached)
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PORT OF OAKLAND - OFFICIAL BUSINESS
DOCUMENT ENTITLED
TO FREE RECORDATION
UNDER GOVERNMENT CODE
SECTION 27383
RECORDED ON BEHALF OF AND
WHEN RECORDED RETURN TO:
Port Attorney
Port of Oakland
530 Water Street
Oakland, CA 94607

MEMORANDUM OF LEASE
9532 Earhart Road, Oakland, CA
APN:

Documentary Transfer Tax is: $_________________
(TAX MUST BE A GOOD MULTIPLE OF $0.55)

computed on full value of property conveyed.

computed on full value less value of liens and
encumbrances remaining.

Unincorporated area

City of: Oakland
City transfer tax is $______________

Signature of Declarant

THIS MEMORANDUM OF LEASE (this “Memorandum”), dated for reference purposes
as of [
], 20[ ], by and between the CITY OF OAKLAND, a municipal corporation (the
“City”), acting by and through its Board of Port Commissioners (the “Port”), and [
] (“Lessee”),
W I T N E S S E T H:
A.
The City of Oakland is the owner in fee of that certain property located in the Port
Area of the City of Oakland at 9532 Earhart Road, Oakland, California, which (I) is more particularly
described on Attachment A, attached hereto and incorporated herein, (II) consists of approximately
3.86 acres of land, and (III) is hereinafter referred to as the “Property.” The Property together with
the improvements presently constructed and/or installed thereon, is referred to hereinafter as
“Premises”; and
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B.
The Port, as lessor, and Lessee, as lessee, are the parties to that certain Lease dated as
of the Lease Date (the “Lease”), whereby the Port leases the Premises to Lessee and Lessee leases the
Premises from the Port.
C.

The Parties are recording this Memorandum to give notice of the Lease.

NOW THEREFORE, in consideration of the foregoing Recitals and other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties
hereby agree as follows:
1.
Incorporation of Terms. All of the terms and provisions of the Lease are
incorporated in this Memorandum by this reference with the same force and effect as if set forth
in full in this Memorandum. Capitalized terms used in this Memorandum without definition will
have the same meanings as set forth in the Lease. In the event of any inconsistency between the
terms of this Memorandum and the Lease, the terms of the Lease will prevail as between the Port
and Lessee.
2.
Lease of Premises. By this Memorandum and by the Lease, as of the Effective Date,
Landlord hereby leases the Premises to Tenant and Tenant leases the Premises from Landlord.
3.

Lease Terms. Among other things:

3.1
Term. Section 2.1 of the Lease provides that the Term of the Lease will be
___________ (___) years. Lessee has no right to extend the Term of the Lease.
3.2
Incorporation of Terms. All of the terms of the Lease are incorporated herein
as if set forth in full thereof.
4.
General. This Memorandum and the Lease will be binding upon and inure to the
benefit of the parties and their respective permitted transferees, successors, and assigns. This
Memorandum may be executed in counterparts, each of which, when taken together, will constitute
one and the same instrument.
5.
Recording. This Memorandum may be recorded in the Official Records of Alameda
County, California.
[Signatures follow on next page.]
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be executed the
day and year first above written.
PORT
CITY OF OAKLAND, a municipal
corporation, acting by and through its Board
of Port Commissioners,
Dated:

By
J. Christopher Lytle
Executive Director
LESSEE
[

Dated:

]

By:
(Signature)
(Print Name and Title)

Dated:

By:
(Signature)
(Print Name and Title)

THIS MEMORANDUM OF LEASE
SHALL NOT BE VALID OR
EFFECTIVE FOR ANY PURPOSE
UNLESS AND UNTIL IT IS SIGNED
BY THE PORT ATTORNEY.

Approved as to form and
legality this
day
of
20

.

Port Attorney
Port Ordinance No.
PA #: ________________

[To Be Notarially acknowledged.]
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ATTACHMENT A TO MEMORANDUM OF LEASE
LEGAL DESCRIPTION
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EXHIBIT H TO LEASE
LABOR PEACE RULE
I.

DEFINITIONS
Whenever used in this Rule, the following terms shall have the meanings set forth below.
(A)

“Agreement” means the Lease.

(B)

“Airport” means Oakland International Airport.

(C)

“Airport Director” means the Director of Aviation at the Oakland International
Airport.

(D)

“Board” means the Board of Port Commissioners.

(E)

“Concessionaire” means the party or parties to the Agreement, together with any
such individual or business’s tenants, lessees, subtenants, sublessees, successors
and assigns where the rent or lease payment payable to the Port depends on the
volume of revenues from services provided by such Concessionaire.

(F)

“Executive Director” means the Executive Director of the Port.

(G)

“Labor Disruption” means any concerted activity, including strikes, picketing,
handbilling, boycotts of, or other interference with, any Concessionaire operations
or those of any of its Subcontractors at the Premises or the operations of the Airport
at the Premises.

(H)

“Labor Organization” means any organization of any kind, or any agency or
employee representation committee or plan, in which employees participate and
which exists for the purpose, in whole or in part, of dealing with Concessionaires
concerning grievances, labor disputes, wages, rates of pay, hours of employment,
or conditions of work.

(I)

“Labor Peace Agreement” means a written agreement between a Concessionaire
and a Labor Organization that prohibits a Labor Organization, its members and any
employees represented by the Labor Organization from engaging in any Labor
Disruptions (1) during any organizing, membership drive or negotiation of a
collective bargaining agreement; and (2) in the case where the Labor Organization
has entered into a collective bargaining agreement with the Concessionaire, during
the entire term of the Agreement.

(J)

“Port” means the City of Oakland, a municipal corporation acting by and through
its Board of Port Commissioners.

(K)

“Premises” means the premises defined in the Agreement.
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II.

(L)

“Rule” means this Labor Peace Rule.

(M)

“Subcontractor” means any person or business entity, not an employee that enters
into a subcontract, sublicense, or sublease or similar agreement with a
Concessionaire to perform duties within the Premises related in any way to the
Agreement.

REQUIREMENT TO KEEP LABOR PEACE AND PREVENT LABOR
INTERRUPTIONS
(A)

Concessionaire Duties
(1)

Prior to entering into the Agreement, a Concessionaire shall enter into a
Labor Peace Agreement with any Labor Organization that has requested
such a Labor Peace Agreement, and shall provide the Port with written
evidence of such Labor Peace Agreement prior to entering into the
Agreement. The Concessionaire shall enter into the Labor Peace
Agreement within thirty (30) days from the request.

(2)

The Concessionaire shall require its tenant, lessee, subtenants, sublessees,
successors, and assigns to include in the sublease or similar agreement a
provision to comply with the requirements of this Rule.

(3)

Concessionaire agrees that the Port has a proprietary interest in the timely
placement of Concessionaire and its operations under the Agreement under
a Labor Peace Agreement. Concessionaire acknowledges and agrees that
undue delay in reaching a Labor Peace Agreement with a Labor
Organization would interrupt the provision of services to Airport passengers
and subject concessions to Labor Disruptions.

(4)

In the event that a Concessionaire is unable to negotiate a Labor Peace
Agreement with any Labor Organization within the thirty (30) day period
set forth in Section II(A)(1) above, it may request to be excused from such
obligations with respect to that Labor Organization by delivering a written
request to the Executive Director. Upon the receipt of the written request
from the Concessionaire, the Executive Director may appoint a hearing
officer (who shall not be an employee of the Port working at the Airport)
who shall hold an informal hearing after notice to the Concessionaire and
the subject Labor Organization. The Concessionaire may be relieved of and
excused from its obligations under Section II(A)(1) with respect to the
subject Labor Organization if the hearing officer finds, after holding the
noticed hearing, that:
a. the Concessionaire has attempted to reach a Labor Peace Agreement
with the subject Labor Organization, and
b. the Labor Organization has (i) refused to negotiate to reach a Labor
Peace Agreement, or (ii) placed condition(s) on Labor Peace Agreement
that are arbitrary and capricious.
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The findings of the hearing officer shall be final and may be based on
any evidence or fact he or she deems relevant or credible whether or not
the Concessionaire or subject Labor Organization presented evidence or
appeared at the hearing. The provision of a hearing is at the discretion
of the Executive Director to facilitate the Port’s proprietary interest in
the timely compliance with the Rule. This Section II(A)(4) neither
implies any legal duty of the Port nor confers any constitutional, legal,
or contractual right of the Concessionaire to enter into the Agreement
or of any party to contest the findings of the hearing officer in court or
otherwise.
(B)

(C)

(D)

Airport Director Duties
(1)

The Concessionaire must abide by the requirements imposed under
Section II(A) of this Rule as a condition of entering into or modifying the
Agreement.

(2)

The Airport Director shall not enter into or recommend to the Board the
Agreement with a Concessionaire without finding that (a) the
Concessionaire has entered into a Labor Peace Agreement with all Labor
Organizations that, to the actual knowledge of the Port, has requested a
Labor Peace Agreement with the Concessionaire, (b) the Concessionaire is
excused from compliance pursuant to Section II(A)(4) above, or (c) that any
exemption from this Rule as set forth in Section II(D), below, applies.

(3)

The Airport Director shall grant exemptions from this Rule as set forth in
Section II(D), below.

Labor Organization Duties
(1)

Any Labor Organization seeking enforcement of this Rule must request a
Labor Peace Agreement with a Concessionaire under provisions of this Rule
and must submit to the Airport Director a copy of the written request it has
sent to the Concessionaire showing the date of the request and specifying
the agreement, subcontract, sublicense, sublease, or similar agreement
related to the Agreement with respect to which the request is made.

(2)

Any Labor Organization seeking enforcement of this Rule shall not engage
in Labor Disruptions at the Port in violation of any applicable Labor Peace
Agreement.

Exemptions
The provisions of this Rule shall not apply to any of the following:
(1)

A bargaining unit of any Concessionaire which has already recognized a
Labor Organization for that bargaining unit;

(2)

A Labor Organization that has not submitted a written request to enter into
a Labor Peace Agreement to a Concessionaire covered under this Rule or
that has not submitted evidence of such written request to the Airport
Director as set forth in Section II(C)(1) of this Rule;
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III.

(3)

Any Concessionaire whose operations at the Airport are subject to the
Railway Labor Act either by final decision by a court or agency of
competent jurisdiction, or by mutual agreement between the Concessionaire
and a Labor Organization which is the exclusive bargaining representative
of its employees. In such cases, the Labor Peace Agreement shall be
voluntary;

(4)

A subcontract, sublicense, sublease, or similar agreement related to the
Agreement under which the Concessionaire does not operate on a regular
basis with a defined complement of employees within the Premises;

(5)

Any agreement between the Airport and a public agency; or

(6)

Any subcontract, sublicense, sublease, or similar agreement related to the
Agreement where the Airport Director determines that the risk to the
Airport’s financial or other nonregulatory interest resulting from
labor/management conflict is so minimal or speculative so as not to require
a Labor Peace Agreement to achieve the Airport’s proprietary, investment,
or other nonregulatory interest.

ENFORCEMENT
(A)

The Airport Director or his/her designee shall investigate complaints alleging that
this Rule has been violated, and shall take any action necessary to enforce
compliance, including referring such violation to the Port Attorney for civil action.

(B)

In addition to any other remedies available to the Airport, the Port may terminate
the Agreement upon thirty (30) days’ notice to the Concessionaire to cure its breach
where the Concessionaire has failed to (1) enter into a Labor Peace Agreement as
required by this Rule or (2) include in a sublease or similar agreement the provision
requiring compliance with this Rule as required by Section II(A)(2) of this Rule.

(C)

Where a Concessionaire has failed to prevent a Labor Disruption that is directly or
indirectly caused by the Concessionaire’s violation of this Rule or breach of its
obligations under the Agreement, or by its violation of laws or of rules and
regulations of the Port, the Port may consider the Concessionaire in breach of the
Agreement, provide concession services through means or person other than
breaching Concessionaire, and terminate the Agreement upon thirty (30) days’
notice to the Concessionaire to cure its breach.

(D)

Any challenge to the applicability of this Rule to a particular Concessionaire or
Labor Organization shall be brought to the Board only after first seeking an
exemption from the Airport Director as provided for in this Rule. Any such
challenge must be commenced with the Board within 15 days after notification that
such exemption has been denied by the Airport Director.
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IV.

CONSTRUCTION
Nothing in this Rule shall be construed as requiring any Concessionaire to change the terms
and conditions of employment for its employees, recognize a Labor Organization as the
bargaining representatives for its employees, adopt any particular recognition process, or
enter into a collective bargaining agreement with a Labor Organization. Nothing in this
Rule permits or requires the Port or any Concessionaire to enter into any agreement in
violation of the National Labor Relations Act of 1935. Provisions of this Rule shall be
interpreted to achieve the Port’s proprietary interest in preventing Labor Disruptions. This
Rule shall not apply to any subcontract, sublicense, sublease, or similar agreement related
to the Agreement in which the Port’s proprietary interest in preventing Labor Disruptions
is so minimal or speculative so as not to warrant concern for the Airport’s proprietary,
investment, or other non-regulatory interest.

V.

SEVERABILITY
If any part or provision of this Rule, or the Application thereof to any person, business
entity or circumstance, is held invalid by any court of competent jurisdiction, the
remainder of this Rule including the application of such part or provisions to other
persons, business entities or circumstances, shall not be affected thereby and shall
continue in full force and effect. To this end, the provisions of this Rule are severable.
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Oakland International Airport Hotel Development Parcel Report
PURPOSE
The purpose of this report is to provide relevant property information for the Oakland International
Airport (OAK) Hotel Development Parcel (Hotel Parcel).
The approximate bounds of the Hotel Parcel are as follows: Doolittle Drive (state highway) on the
northeast, the south extension of Hegenberger Road on the southeast, Earhart Road (undedicated) on
the southwest, and the parking lot for Building L‐151 on the northwest.
The Hotel Parcel available for development is not an existing parcel in the context of the Subdivision
Map Act (SMA). The Hotel Parcel will be made up of property owned by the Port of Oakland situated
within the airport boundary of OAK. The exact limits of the Hotel Parcel will be determined during lease
negotiations, and the proposed premises will be described by metes and bounds and depicted on a plat.
ASSESSOR PARCELS
The Hotel Parcel is made up of portions of Alameda County APN 42‐4404‐9 and APN 42‐4404‐11‐2. It is
very unlikely that a new APN will be created for the Hotel Parcel because it will not be created through
the SMA process. The Port is explicitly exempt from the SMA because it is a public agency that owns
tidelands and submerged lands subject to the public trust. The Hotel Parcel is made up of both granted
tidelands and “after acquired” lands subject to the trust only because they were purchased with trust
proceeds, which is why the Port does not want the subject property combined into a single parcel
through the SMA.
VESTING DOCUMENTS
There are four separate conveyances that vest ownership of the Hotel Parcel in the Port of Oakland:
1. Legislative tidelands trust grant, Statutes of 1911, Chapter 654.
2. Grant Deed from Frank L Taylor, et al., to the Port of Oakland, recorded in Alameda County on
8/16/1927 in Book 1676 of Deeds at page 147.
3. Grant Deed from E B Stone, et al., to the Port of Oakland, recorded in Alameda County on
9/16/1927 in Book 1679 of Deeds at page 243.
4. Grant Deed from Southern Pacific Transportation Company to the Port of Oakland, recorded in
Alameda County on 10/16/1978 on Reel 5626 of Official Records at image 396.
The exact boundaries of these vesting parcels is not important for this project but have been depicted
approximately in the attached drawing.
SURVEY MAPS
There are two Records of Survey near the Hotel Parcel:
1. Record of Survey 1546 (22 R/S 71‐75) established a horizontal alignment for Earhart Road which
is an undedicated roadway.
2. Record of Survey 1721 (26 R/S 42‐47) shows the proposed right of way for Doolittle Drive as
was needed for the project that built the 98th Avenue undercrossing. The Port of Oakland and
Caltrans never executed any deeds to modify the right of way, so the actual right of way limits
do not coincide with the proposed right of way lines shown on this survey map.
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BOARD OF PORT COMMISSIONERS
CITY OF OAKLAND
PORT ORDINANCE NO. 2479

AN ORDINANCE ESTABLISHING AND REVISING
FEES FOR CERTAIN PERMITS, APPROVALS AND
PREPARATION OF ENVIRONMENTAL DOCUMENTS,
AND AMENDING PORT ORDINANCE NOS. 2083,
1343, 1830, 2030, 1332, 2124 AND 2044.

BE IT ORDAINED by the Board of Port Commissioners
of the City of Oakland as follows:
Section 1. Section 4 of Port Ordinance No. 2083 is
hereby amended to read as follows:
"A Port design review fee of $50.00
for projects with an estimated construction cost of less than $1,000,000.00, and
$100.00 for projects with an estimated
construction cost of $1,000,000.00 or
more, shall accompany all applications
for work for which design review is
required by Section 3(1)(c) of this
ordinance. The design review fee shall
be nonrefundable and shall be in addition
to all other charges and fees required by
any other law or Port ordinance."
Section 2.
Subsection (9) of Section 2 of Port
Ordinance No. 1343 is hereby amended to read as follows:
"(9) Use. Each site in the Industrial Park shall be used for manufacturing, warehousing, processing, laboratory,
office, professional, or research and
development activities.
No other uses
shall be permitted. Retail and commercial uses that are restricted to sales of
goods and services required for the convenience of occupants of the Industrial
Park such as automobile service stations,
restaurants and banks may be approved by
the Port upon written application to the
Port. Application for Port approval of
such uses shall be accompanied by a processing fee of $125.00, which fee shall
be nonrefundable and in addition to all
other charges and fees required by any
other law or Port ordinance."

Section 3. Subsection (1) of Section 4 of Port
Ordinance No. 1343 is hereby amended by adding at the end
thereof the following:
"Each application for variance shall
be accompanied by a processing fee of
$150.00, which shall be nonrefundable and
shall be in addition to all other charges
and fees required by any other law or
Port ordinance."
Section 4.. Subsection (7) of Section 2 of Port
Ordinance No. 1830 is hereby amended to read as follows:
"(7) Use. Each site in the Distribution Center shall be used for warehousing, trucking, cargo-handling, and
related activities, and office or professional services incidental thereto. No
other use shall be permitted. Retail and
commercial uses that are restricted to
sales of goods and services intended to
serve occupants of the Distribution Center, such as automobile service stations,
restaurants and banks may be approved by
the Port upon written application to the
Port. Application for Port approval of
such uses shall be accompanied by a processing fee of $125.00, which fee shall
be nonrefundable and in addition to all
other charges and fees required by any
other law or Port ordinance."
Section 5. Subsection (1) of Section 4 of Port
Ordinance No. 1830 is hereby amended by adding at the end
thereof the following:
"Each application for variance shall
be accompanied by a processing fee of
$150.00, which shall be nonrefundable and
shall be in addition to all other charges
and fees required by any other law or
Port ordinance."
section 6. Subsection (1) of Section 5 of Port
Ordinance No. 2030 is hereby amended by adding at the end
thereof the following:
"Each application for variance shall
be accompanied by a processing fee of
$150.00, which shall be nonrefundable and
shall be in addition to all other charges
and fees required by any other law or
Port ordinance."
Section 7. Section 4 of Port Ordinance No. 1332 is
hereby amended by adding a new subsection (h) to read as
follows:
"(h) Be accompanied by a processing
fee, which shall be nonrefundable and
shall be in addition to all other charges

and fees required by any other law or
Port ordinance, in accordance with the
following schedule:
Proposed Work
All Dredging

Fee
$ 50.00

Fill, less than
1,000 cubic yards
Fill, 1,000 cubic
yards or more

50.00
250.00"

Section 8. Section (2) of Article 5 of Port Ordinance No. 2124 is hereby amended to read as follows:
"(2) At the time of filing a Tentative Map with the Secretary of the Board,
the subdivider shall pay a fee of
$1,400.00 per map plus $30.00 for each
lot within the subdivision. At the time
of filing a Tentative Map for a condominium conversion, the subdivider shall
pay a fee of $1,200.00 per map plus $6.00
for each unit within the subdivision."
Section 9. Section (1) of Article 7 of Port Ordinance No. 2124 is hereby amended by adding at the end thereof
the following:
"Requests for extension of time
limits shall be accompanied by a processing fee of $35.00."
Section 10. Section (9) of Article 7 of Port Ordinance No. 2124 is hereby amended to read as follows:
"(9)
Checking Engineering Information on Fin gr Map. 'file subdivider shall
the -C-hief Engineer copies of the
field notes, traverse sheets and all
other data necessary to ascertain that
the Final Map is technically correct.
When the Final Map is presented to the
Chief Engineer, the subdivider shall pay
a fee to the Port to cover the cost of
checking the information shown on the
Final Map in the sum of $600.00 plus
$40.00 for each numbered lot shown on
said Final Map. The Chief Engineer shall
complete and file with the Secretary of
the Board within twenty (20) days after
receiving the Final Map and other
required information, the certificate
required by Paragraph 27 of Appendix A."
Section 11. Section (2) of Article 8 of Port Ordinance No. 2124 is hereby amended to read as follows:
"(2)
Waiver of Parcel Map.
The
requirements of a Parcel— Map may be
-3-

waived by the Executive Director if the
Executive Director finds that the proposed division of land complies with the
requirements of this ordinance and the
Subdivision Map Act as to consistency
with general or specific plans, area,
improvement and design, flood water and
drainage control, street improvement,
sanitary disposal facilities, water supply availability, environmental protection and any other requirements of this
ordinance and the Subdivision Map Act.
Requests for waiver shall be accompanied
by a $185.00 processing fee. If a Parcel
Map is required, the $185.00 fee shall be
deducted from the Tentative Parcel Map
filing fee."
Section 12. Section (4) of Article 8 of Port Ordinance No. 2124 is hereby amended to read as follows:
"(4) Filing Fee and Review of Tentative Parcel Map. Five (5) prints of a
Tentative Parcel Map, prepared in conformance with this ordinance shall be filed
with the Secretary of the Board, together
with payment of a filing fee of $650.00.
At the time of filing a Tentative Parcel
Map for a condominium conversion, the
subdivider shall pay a fee of $600.00 per
map plus $6.00 for each unit within the
subdivision. The Secretary of the Board
shall refer to the Chief Engineer of the
Port Tentative Parcel Map for review and
reporting. The Chief Engineer shall
submit to the Executive Director a report
and recommendation. The Executive Director, within fifty (50) days after the
Secretary's receipt of the Tentative
Parcel Map meeting all requirements of
this ordinance, shall act upon the map
and thereafter notify the subdivider that
the map is: (a) approved, (b) conditionally approved or (c) disapproved. The
Executive Director shall not approve the
Tentative Parcel Map or Parcel Map unless
he finds that the proposed subdivision,
together with the provisions for its
design and improvement, is consistent
with the City of Oakland General Plan and
any applicable Port specific plan. If
the Executive Director fails to act
within the prescribed time limit, the
Tentative Parcel Map shall be deemed
approved.
"The time limits prescribed herein
for acting upon a Tentative Parcel Map
may be extended by mutual consent of the
subdivider and the Executive Director."

Section 13. Section (7) of Article 8 of Port Ordinance No. 2124 is hereby amended by adding at the end of the
first paragraph thereof the following:
"Requests for extension of time
limits shall be accompanied by a processing fee of $35.00."
Section 14. Section (3) of Article 9 of Port Ordinance No. 2124 is hereby amended to read as follows:
"(3) Certificate of Compliance. A
certificate of compliance shall be issued
and recorded as provided in Section
66499.35 of the Subdivision Map Act.
Application therefor shall be made to the
Chief Engineer and a fee of $50.00 shall
be assessed to cover the cost of issuing
and recording the certificate."
Section 15. The schedule of charges set forth in
subsection (a) of Section 15053 of the Port of Oakland Guidelines for the Implementation of the California Environmental
Quality Act of 1970, as adopted by Section 1 of Port Ordinance
No. 2044, is hereby amended to read as follows:
"Total Project Cost
Less than $100,000

EIR

Negative
Declaration

$1,500
$150

Over $100,000

$1,500
plus .01%
of Total
Project
Cost

In Board of Port Commissioners, Oakland, California,
October 5, 1982. Passed to print for one day by the following
vote: Ayes: Commissioners Creque, Goodroe, Higgins, Hunter,
Pineda, Smith and President Eng - 7. Noes: None. Absent: None.
CHRISTOPHER C. MARSHALL .
Adopted at a regulcretary, Board ofmgaih i lidnagts1=93- , 1982

By the following Vote:
Ayes:

Commissioners Creque, Goodroe, Higgins, Hunter,
Pineda, Smith and President Eng - 7

Noes:

None

Absent:

None

Attes

.574401- Port Attorney

Exhibit C: Port of Oakland Exterior Lighting Policy

Exhibit “C”
Port of Oakland Exterior Lighting Policy

RFP: Hotel and Restaurant Development at OAK

Exhibit D: North Airport Landscape Guidelines

Exhibit “D”
North Airport Landscape Guidelines

RFP: Hotel and Restaurant Development at OAK

Exhibit E: North Airport Sign Standards

Exhibit “E”
North Airport Sign Standards

RFP: Hotel and Restaurant Development at OAK

Exhibit F: FAA Form 7460
Notice of Proposed Construction or Alteration

Exhibit “F”
FAA Form 7460
Notice of Proposed Construction or Alteration

RFP: Hotel and Restaurant Development at OAK

Exhibit G: Preliminary Utility Information

Exhibit “G”
Preliminary Utility Information

RFP: Hotel and Restaurant Development at OAK

Utility services at Oakland International Airport are provided as follows:
Electricity- Provided by Port through Port infrastructure, billed to tenants at Port Rates (see
attached sample rate schedule) based on metered usage. Rates and charges are subject to change.
Natural Gas - Provided by PG&E and billed directly to tenant.
Water- Provided by EBMUD and billed directly to tenant.
Sewer - Provided by EBMUD through City of Oakland/Port Infrastructure, billed to tenant as a
pass-through charge based on tenant's water metered usage (see attached Excel spreadsheet)
The cost of service fee (sometimes referred to as a capacity fee) cannot be determined until
detailed plans are submitted and reviewed. Generally, the cost of service fee will apply under
certain conditions, including:
1. The design load is greater than the current infrastructure can support
2. There is a net projected increase to an existing connection (i.e. the current potable
connection is 2 inch but the proposed project will require a 3 inch connection - the fee
will be based on the 1 inch increase)
3. A brand new customer that requires a new service connection
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Hotel and Restaurant Development at OAK RFP
Exhibit “I” – Labor Peace Rule
I.

DEFINITIONS
Whenever used in this Rule, the following terms shall have the meanings set forth below.
(A)

“Agreement” means the Lease.

(B)

“Airport” means Oakland International Airport.

(C)

“Airport Director” means the Director of Aviation at the Oakland International
Airport.

(D)

“Board” means the Board of Port Commissioners.

(E)

“Concessionaire” means the party or parties to the Agreement, together with any
such individual or business’s tenants, lessees, subtenants, sublessees, successors
and assigns where the rent or lease payment payable to the Port depends on the
volume of revenues from services provided by such Concessionaire.

(F)

“Executive Director” means the Executive Director of the Port.

(G)

“Labor Disruption” means any concerted activity, including strikes, picketing,
handbilling, boycotts of, or other interference with, any Concessionaire operations
or those of any of its Subcontractors at the Premises or the operations of the Airport
at the Premises.

(H)

“Labor Organization” means any organization of any kind, or any agency or
employee representation committee or plan, in which employees participate and
which exists for the purpose, in whole or in part, of dealing with Concessionaires
concerning grievances, labor disputes, wages, rates of pay, hours of employment,
or conditions of work.

(I)

“Labor Peace Agreement” means a written agreement between a Concessionaire
and a Labor Organization that prohibits a Labor Organization, its members and any
employees represented by the Labor Organization from engaging in any Labor
Disruptions (1) during any organizing, membership drive or negotiation of a
collective bargaining agreement; and (2) in the case where the Labor Organization
has entered into a collective bargaining agreement with the Concessionaire, during
the entire term of the Agreement.

(J)

“Port” means the City of Oakland, a municipal corporation acting by and through
its Board of Port Commissioners.

(K)

“Premises” means the premises defined in the Agreement.

(L)

“Rule” means this Labor Peace Rule.

(M)

II.

“Subcontractor” means any person or business entity, not an employee that enters
into a subcontract, sublicense, or sublease or similar agreement with a
Concessionaire to perform duties within the Premises related in any way to the
Agreement.

REQUIREMENT TO KEEP LABOR PEACE AND PREVENT LABOR
INTERRUPTIONS
(A)

Concessionaire Duties
(1)

Prior to entering into the Agreement, a Concessionaire shall enter into a
Labor Peace Agreement with any Labor Organization that has requested
such a Labor Peace Agreement. The Concessionaire shall enter into the
Labor Peace Agreement within thirty (30) days from the request.

(2)

The Concessionaire shall require its tenant, lessee, subtenants, sublessees,
successors, and assigns to include in the sublease or similar agreement a
provision to comply with the requirements of this Rule.

(3)

Concessionaire agrees that the Port has a proprietary interest in the timely
placement of Concessionaire and its operations under the Agreement under
a Labor Peace Agreement. Concessionaire acknowledges and agrees that
undue delay in reaching a Labor Peace Agreement with a Labor
Organization would interrupt the provision of services to Airport passengers
and subject concessions to Labor Disruptions.

(4)

In the event that a Concessionaire is unable to negotiate a Labor Peace
Agreement with any Labor Organization within the thirty (30) day period
set forth in Section II(A)(1) above, it may request to be excused from such
obligations with respect to that Labor Organization by delivering a written
request to the Executive Director. Upon the receipt of the written request
from the Concessionaire, the Executive Director may appoint a hearing
officer (who shall not be an employee of the Port working at the Airport)
who shall hold an informal hearing after notice to the Concessionaire and
the subject Labor Organization. The Concessionaire may be relieved of and
excused from its obligations under Section II(A)(1) with respect to the
subject Labor Organization if the hearing officer finds, after holding the
noticed hearing, that:
a. the Concessionaire has attempted to reach a Labor Peace Agreement
with the subject Labor Organization, and
b. the Labor Organization has (i) refused to negotiate to reach a Labor
Peace Agreement, or (ii) placed condition(s) on Labor Peace Agreement
that are arbitrary and capricious.
The findings of the hearing officer shall be final and may be based on any
evidence or fact he or she deems relevant or credible whether or not the
Concessionaire or subject Labor Organization presented evidence or
appeared at the hearing. The provision of a hearing is at the discretion of
the Executive Director to facilitate the Port’s proprietary interest in the

timely compliance with the Rule. This Section II(A)(4) neither implies any
legal duty of the Port nor confers any constitutional, legal, or contractual
right of the Concessionaire to enter into the Agreement or of any party to
contest the findings of the hearing officer in court or otherwise.
(B)

(C)

(D)

Airport Director Duties
(1)

The Concessionaire must abide by the requirements imposed under
Section II(A) of this Rule as a condition of entering into or modifying the
Agreement.

(2)

The Airport Director shall not enter into or recommend to the Board the
Agreement with a Concessionaire without finding that (a) the
Concessionaire has entered into a Labor Peace Agreement with all Labor
Organizations that, to the actual knowledge of the Port, has requested a
Labor Peace Agreement with the Concessionaire, (b) the Concessionaire is
excused from compliance pursuant to Section II(A)(4) above, or (c) that any
exemption from this Rule as set forth in Section II(D), below, applies.

(3)

The Airport Director shall grant exemptions from this Rule as set forth in
Section II(D), below.

Labor Organization Duties
(1)

Any Labor Organization seeking enforcement of this Rule must request a
Labor Peace Agreement with a Concessionaire under provisions of this Rule
and must submit to the Airport Director a copy of the written request it has
sent to the Concessionaire showing the date of the request and specifying
the agreement, subcontract, sublicense, sublease, or similar agreement
related to the Agreement with respect to which the request is made.

(2)

Any Labor Organization seeking enforcement of this Rule shall not engage
in Labor Disruptions at the Port in violation of any applicable Labor Peace
Agreement.

Exemptions
The provisions of this Rule shall not apply to any of the following:
(1)

A bargaining unit of any Concessionaire which has already recognized a
Labor Organization for that bargaining unit;

(2)

A Labor Organization that has not submitted a written request to enter into
a Labor Peace Agreement to a Concessionaire covered under this Rule or
that has not submitted evidence of such written request to the Airport
Director as set forth in Section II(C)(1) of this Rule;

(3)

Any Concessionaire whose operations at the Airport are subject to the
Railway Labor Act either by final decision by a court or agency of
competent jurisdiction, or by mutual agreement between the Concessionaire
and a Labor Organization which is the exclusive bargaining representative
of its employees. In such cases, the Labor Peace Agreement shall be
voluntary;

III.

IV.

(4)

A subcontract, sublicense, sublease, or similar agreement related to the
Agreement under which the Concessionaire does not operate on a regular
basis with a defined complement of employees within the Premises;

(5)

Any agreement between the Airport and a public agency; or

(6)

Any subcontract, sublicense, sublease, or similar agreement related to the
Agreement where the Airport Director determines that the risk to the
Airport’s financial or other nonregulatory interest resulting from
labor/management conflict is so minimal or speculative so as not to require
a Labor Peace Agreement to achieve the Airport’s proprietary, investment,
or other nonregulatory interest.

ENFORCEMENT
(A)

The Airport Director or his/her designee shall investigate complaints alleging that
this Rule has been violated, and shall take any action necessary to enforce
compliance, including referring such violation to the Port Attorney for civil action.

(B)

In addition to any other remedies available to the Airport, the Port may terminate
the Agreement upon thirty (30) days’ notice to the Concessionaire to cure its breach
where the Concessionaire has failed to (1) enter into a Labor Peace Agreement as
required by this Rule or (2) include in a sublease or similar agreement the provision
requiring compliance with this Rule as required by Section II(A)(2) of this Rule.

(C)

Where a Concessionaire has failed to prevent a Labor Disruption that is directly or
indirectly caused by the Concessionaire’s violation of this Rule or breach of its
obligations under the Agreement, or by its violation of laws or of rules and
regulations of the Port, the Port may consider the Concessionaire in breach of the
Agreement, provide concession services through means or person other than
breaching Concessionaire, and terminate the Agreement upon thirty (30) days’
notice to the Concessionaire to cure its breach.

(D)

Any challenge to the applicability of this Rule to a particular Concessionaire or
Labor Organization shall be brought to the Board only after first seeking an
exemption from the Airport Director as provided for in this Rule. Any such
challenge must be commenced with the Board within 15 days after notification that
such exemption has been denied by the Airport Director.

CONSTRUCTION
Nothing in this Rule shall be construed as requiring any Concessionaire to change the terms
and conditions of employment for its employees, recognize a Labor Organization as the
bargaining representatives for its employees, adopt any particular recognition process, or
enter into a collective bargaining agreement with a Labor Organization. Nothing in this
Rule permits or requires the Port or any Concessionaire to enter into any agreement in
violation of the National Labor Relations Act of 1935. Provisions of this Rule shall be
interpreted to achieve the Port’s proprietary interest in preventing Labor Disruptions. This
Rule shall not apply to any subcontract, sublicense, sublease, or similar agreement related

to the Agreement in which the Port’s proprietary interest in preventing Labor Disruptions
is so minimal or speculative so as not to warrant concern for the Airport’s proprietary,
investment, or other non-regulatory interest.
V.

SEVERABILITY
If any part or provision of this Rule, or the Application thereof to any person, business
entity or circumstance, is held invalid by any court of competent jurisdiction, the
remainder of this Rule including the application of such part or provisions to other
persons, business entities or circumstances, shall not be affected thereby and shall
continue in full force and effect. To this end, the provisions of this Rule are severable.
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Exhibit “J”
Preliminary Developable Heights Analysis

RFP: Hotel and Restaurant Development at OAK

OAKLAND INTERNATIONAL AIRPORT
PROPOSED HOTEL DEVELOPMENT 3D
RENDERINGS

FEBRUARY 20, 2018

PART 77 TRANSITIONAL SURFACE &
TERPS DEPATURES SURFACE ELEVATIONS
OVER HOTEL DEVELOPMENT SITE

2

Controlling Airspace Surfaces:
TERPS Departure Surface & Part 77

Note: TERPS departure surface is the lowest controlling surface over Point C of the proposed hotel site
development. All elevations are depicted as feet above mean sea level (MSL). Ground elevation is
approximately 5 feet MSL at the site.

3

PART 77 TRANSITIONAL SURFACE
OVER HOTEL DEVELOPMENT SITE

4

FAR Part 77 Allowable Development Heights

Note: FAR Part 77 transitional surface is the lowest controlling surface over the proposed hotel site
development with the exception of Point C as demonstrated in Slide 3. All elevations are depicted as feet
above mean sea level (MSL). Ground elevation is approximately 5 feet MSL at the site.

5

TERPS CAT I ILS MISSED APPROACH SURFACE
OVER PROPOSED HOTEL SITE

6

TERPS Allowable Development Heights

Note: Surface depicted is the TERPS ILS CAT I missed approach surfaces over the proposed hotel site
development. l elevations are depicted as feet above mean sea level (MSL). Ground elevation is
approximately 5 feet MSL at the site.
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