Non-Di scrim nation and Small Local Business Utilization Policy
for Alternative Project Delivery Approaches

l. St at enent of Purpose for Policy Enhancenent

It is the policy of the Port of OGakland to encourage and
facilitate full and equitable participation by |ocal and small | ocal
busi nesses in contracting opportunities to construct non-federally
funded Port devel opnment projects approved by the Board for conpletion by
alternative project delivery approaches. It is further Port policy that
no discrimnation shall be permtted in the utilization of small |oca
busi nesses in contract work of Port devel opnent projects approved for
conpletion by alternative project delivery nmethods. Al contractors are
prohibited from discrimnating against or granting preferential
treatment to any contractor on the basis of race, color, religion, sex,
national origin, ancestry, age (over 40), physical or nmental disability,
cancer-rel ated nedical condition, a known genetic pre-dispositionto a
di sease or disorder, veteran status, nmarital status or sexua
orientation, in the performance of Port contracts approved for
conpl etion by alternative project delivery approaches.

The Port adopted, on March 4, 1997, as subsequently anended on My
8, 2001, a policy to pronote maxi numutilization of |ocal businesses in
Port contracts. The Port has used preferences for |ocal businesses in
the award of Port contracts to achieve this goal

This policy enhancenent extends the Port’s Non-discrimnation and
Smal | Local Business Utilization Policy to devel opnent projects approved
for conpletion by alternative project delivery nmethods. This policy
enhancenent provides procedures for maxi mum utilization of |ocal and
smal |l | ocal businesses in the alternative project delivery selection
process under circunstances where the preference rating system nay be
applicable as well as where it may not apply.

Under alternative project delivery nethods, the project delivery
prinme contractor (e.g., design-builder, construction manager at ri sk,

etc.) wll have primary responsibility for the application of the Policy
on all projects covered under the designated alternative project
delivery nmethod. The project delivery prinme contractor will also be

responsi ble for ensuring that the rules and regul ati ons governing this
Policy are included in, and that contractors performng alternative
delivery project work conply with, all their contractual agreenments
regardl ess of the tier.

The Executive Director is responsible for inplenentation of this
policy and will issue regul ations and standards for the prograns adopted
by the Port. The Executive Director is authorized to adjust and nodify
the regul ati ons and may suspend or nodi fy prograns when, in consultation
with the Director of Engineering and Director of Social Responsibility,
it is determned to be in the best interest of the Port to do so.
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1. Definitions

The definitions set forth in the Non-D scrimnation and Snmall Loca
Busi ness Utilization Policy shall apply to the Alternative Delivery
Prime Contract. In addition, wunless otherwi se specified, the
follow ng supplenmentary definitions shall also apply to Alternative
Project Delivery Contracts.

“Alternative Delivery Prime Contract” shall mean the aggregate of al

work to be undertaken by and through the Project Delivery Prinme
Contractor under its contract with the Port.

“Alternative Project Delivery Method” shall nean any project delivery
nmet hod used for the design and construction of a Port Devel opnent
Proj ect that does not conformto the design-bid-build process.

“Construction Manager at Risk” shall mean any firmentering a contract
with the Port or a Master-Builder to construct a Port Devel opnent
Project for a guaranteed maximum price or rate in accordance wth
Project Development specifications, in which the scope of work
requires the Construction Manager at Risk to perform (1)
preconstruction services throughout the design process of the Project;
and/or (2) general contracting services during the construction phase
of the Devel opment Project and managi ng other contractors to perform
t he work pursuant to one or nore contracts awarded.

“Design-Buil der” shall nean any firmentering a contract with the Port
or a Master-Builder in which the scope of work includes both the
furnishing of design services for which professional registration is
required wunder the California Business & Professions Code and
construction contracting services for which a contractor’s license is
required under the California Business & Professions Code.

“LBA or LIA Business Enterprise (LBABE or LIABE)” shall nmean an
econom cally independent and continuing business performng a
conmercially useful function for profit, which is located within the
Local Business Area or Local Inpact Area, respectively, as shown by
t he foll ow ng:

1. The business nust be located at a fixed commercial or
residential address which constitutes a business | ocation
and where administrative, clerical, pr of essi onal or

productive work is being continuously performed, relative
to its comercial contracts, and not a tenporary or novable
office, a post office box or a tel ephone answering service;
and

2. The location of the business nust al so have been within the
LBA or LIA for at |east one (1) year prior to the bid or
proposal due date; and
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3. The business must have a valid business license or tax
certificate from its respective city or county dated at
| east one (1) year prior to the bid or proposal due date;
and

4. The business nust have proof of past contracts citing the
LBA or LI A business address; and

5. The LBABE or LIABE shall be considered bona fide if the
busi ness’ ownership interests are real and continuing and
not created nerely for the purpose of neeting the
obj ectives of the Port’s Non-Di scrimnation and Small Loca
Busi ness Utilization Policy; and

6. The business, in the LBA or LIA nmay not act as a passive
conduit wthout <contributing a value added or actua
portion of the work awarded.

“Local” shall nean either the Local Business Area (LBA) or the Loca
| npact Area (LI A) as appropriate.

“Local Business Area (LBA)” shall nmean all of A anmeda County and
Contra Costa County.

“Local Inpact Area (LIA)” shall nean the area nost inpacted by Port
projects. The LIA includes the cities of QGakland, Al aneda, Eneryville
and San Leandro.

“Mar ket Sol utions” shall nean the depl oynent of principles, practices,
i deol ogi es that are germane to the Construction |Industry.

“Master-Buil der” shall nmean the person, firmor corporation entering a
contract with the Port to conplete the construction of multiple Port
Devel opnment Projects by nmeans of one or nore contracts utilizing any
of the alternative project delivery or traditional contracting nethods
descri bed herein.

“Performance Base” shall nean a | ocal business’s and/or a small | ocal
business’s good faith estimate of their capability and capacity to
tinmely perform Port Devel opnent Project work within their trade or
busi ness based on reasonable and mneasurable criteria established by
the Port.

“Port Devel opment Project” shall nean for these purposes, any capital

i nprovenent project set forth on the Port’s Capital |nprovenent
Program i st.
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“Project Delivery Prime Contractor” shall mean the person, firm or
corporation entering a contract with the Port to conplete the
construction of a Port Developnent Project under an Alternative
Delivery Prinme Contract. The Project Delivery Prinme Contractor
includes, but is not Iimted to a firmcontracting with the Port to
performwork in the capacity of Construction Manager at R sk, Design-
Bui | der, Master-Buil der, etc.

“Proj ect Devel opment GCeneral Contractor (Project General Contractor)”

shall mean a construction contractor who contracts directly with a
Project Delivery Prinme Contractor

“Project Developnment Subcontractor (Project Sub)” shall nean a
contractor who contracts with a Project Devel opnment General Contractor
or higher tier subcontractor to conplete construction of defined work.

“Proj ect Devel opnment Subconsultant (Project Subconsultant)” shall mean
a consultant who contracts with a Project Delivery Prinme Contractor
lower tier Project Devel opnment General Contractor or other Project
Devel opment  Subconsultant to conplete work in the nature of
pr of essi onal servi ces.

“Smal | Local Trucker” shall nmean a trucking firm that is Port of
Cakl and certified as a small local trucker (SLT), as described in the
Regul at i ons.

“Smal | Local Trucking Broker” shall mean a firm that is Port of

Cakland certified as a small |local trucking broker (SLTB), as
descri bed in the Regul ati ons.

“Soci al Responsibility Division (SRD)” shall mean the Soci al
Responsibility Division for the Port of Cakl and.

“Trucker” shall mean a business that provides trucking services for
profit and includes sub-haul ers, independent operators and brokers as
these terns are commonly understood within the trucking industry.

[11. Policy Enhancenents

A. Non-Discrimnation in Projects Conpleted by Alternative Delivery
Met hods

The Port strictly prohibits all unlawful discrimnation and
preferential treatnent in the award of contracts, of whatever tier, for
construction of Devel opnent Projects by Alternative Delivery Methods.

The Port will insure that |ocal inpact area business enterprises
(LI ABEs) and | ocal business area business enterprises (LBABEs) have
significant opportunities to submt proposals and/or bids. The

process shall be as open, fair and consistent as possible and will be
i npl emented pursuant to the administrative regulations pertaining to
this Policy.
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B. Overall M nimum Local Uilization Levels

Unl ess prohibited by state or federal |aw or regulations, the
Port, through its Social Responsibility D vision (SRD) and Engi neering
Division will establish overall mninmumrequirements for utilization
of | ocal businesses for each Alternative Delivery Prine Contract.

The overall mnimum | ocal utilization |evels established for each

Project Delivery Prinme Contractor wll include an overall mninmm
| ocal business utilization |evel and a subset overall m ninmm small

| ocal business wutilization level. The mninmm level(s) wll be
expressed as a percentage of the overall value of the Aternative
Delivery Prine Contract. A mnimum participation |evel for trucking
will also be established, expressed as a percentage of the estinated
dollar anmpbunt of trucking that will be available for award in the

Al ternative Delivery Prinme Contract.

M nimum | ocal business and small |ocal business utilization
requirements for the Alternative Delivery Prinme Contract shall be set
by the Executive Director, after consultation with the Director of
Social Responsibility, the D rector of Engineering and the Port
Attorney. The Project Delivery Prine Contractor’s proposal and ensui ng
contract with the Port will include mnimm |ocal and small | ocal
busi ness contract goals that nmeet or exceed the Port’s overall m ninmm
local utilization levels. Included as a condition of the contract, the
Project Delivery Prime Contractor’s proposal shall include a |ocal and
smal | | ocal business outreach and inplenentation plan, approved by SRD,
which will be specifically tailored to the Port Devel opnent Projects and
alternative delivery nethods to be utilized and will be included as a
condi tion of the contract.

The Project Delivery Prime Contractor shall determ ne individua
project mninmm |ocal business utilization |evels under the Port
Devel opment Project(s) as set forth in the Regulations. These
utilization levels nust be reviewed by the Director of Socia
Responsi bility, the Director of Engineering and the Port Attorney. Once
approved, the Executive Director, or his designee, shall announce the
approved individual project wutilization levels in open, publicly
noticed, neetings. Such determ nations shall be made for all such
contracts prior to solicitation of proposals or requests for bids, as
the case may be, by a Project Delivery Prinme Contractor.

The Port, through SRD, will nmaintain a database of information on
local and small local firnms’ relative availability and performance.
The database will be electronically maintained on an on-going basis
and will be accessible through the Internet.
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C. Small Local Trucki ng Program

It is the policy of the Port of Qakland that small |ocal truckers
shal | have maxi mum commercially reasonabl e opportunity to participate in
the performance of its contracts. The Port recognizes the difficulties
small local truckers encounter when conpeting against |arger nore
est abl i shed busi nesses for brokering and trucking opportunities and has
i mpl enented a Small Local Trucking Programto assist in the utilization

of small local truckers. The Port and its contractors shall take al
necessary and reasonabl e steps in accordance with this policy to ensure
that small local trucking firnms have the opportunity to conpete for and

performwork on Port Devel opnent Projects.

This Smal|l Local Trucking Policy covers only those trucking firns
| ocated within the LIA and LBA To qualify for inclusion under the
Smal | Local Trucking Policy, an applicant nust be certified as such. |If
so certified, the business will be placed in a pool with other |ocal
busi nesses.

In order to ensure the effectiveness and integrity of the Smal
Local Trucking Policy, and in accordance wth the Port’s non-

di scrimnation policy, the Small Local Trucking Policy will be race
and gender neutral. Any business seeking inclusion in the pool of
small local truckers wll be able to apply for certification.

Additionally, the Port will nonitor the Small Local Trucking Policy by
a system of penalties for violations of the policy or regulations,
i ncluding exclusion from any future bidding on or participation in
Port projects.

D. Policy Enhancenent for Participation by Very Snall|l Busi nesses

The Very Small Business Program set forth in the Non-
Discrimnation and Small Local Business Utilization Policy shal
apply, upon approval by the Director of Engineering in consultation
with the Director of Social Responsibility, for Alternative Delivery
Prinme Contracts, in a manner consistent with that described in said
Pol i cy. To the extent Board approval is required for placing a
project in the Very Small Business Program under said Policy, the
Executive Director is authorized to act for and on behal f of the Board
to place contracts in the Very Small Business Program that nmay be
awar ded t hrough Project Delivery Prinme Contractors.

E. Monitoring
Achi evenment of the contract goals will be nonitored on a regul ar

basis by SRD. The Project Delivery Prime Contractor will report
progress on the inplenmentation and outreach plan with progress paynent

requests. The Project Delivery Prine Contractor may adjust goals,
with the approval of SRD and Engi neering, to achieve the purposes of
this policy. The approval wll be contingent upon the adjustnents

reflecting the specific alternative delivery nethod involved, market
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realities and opportunities or other “social responsibility” or
community invol venent goals of the Port of QGakl and.

The Roject Delivery Prime Contractor will be responsible for
adm ni stering their Port approved outreach and inplenentation plan.

The progress reports submtted to the Port with progress paynent
requests fromthe Project Delivery Prinme Contractor will provide, at a
m ni rum an update on the status of contract activities, percent and
dollars of LIA/LBA participation and efforts to pronote |oca
participation on the project wunder the Project Delivery Prine
Contractor’s outreach and inplenmentation plan.

F. I ncentives

The Executive Director, upon the recommendation of the Director
of Social Responsibility and the Director of Engineering, will award
incentives for exceeding the contract goals on Alternative Delivery
Prime Contracts. |Incentives shall apply only after the contract goals
have been achieved. The Incentive Program will also apply to other
| ocal business initiatives, nore specifically, prograns to expand
| ocal business performance base and to provide nentoring experience
for the benefit of small |ocal businesses.

Once the Port enters into a contract with a Project Delivery
Prime Contractor, control over the wrk and opportunities for
conpleting the Project is the responsibility of the Project Delivery
Prime Contractor. Formul as for calculating and awardi ng incentives
will be included in the regul ati ons.

G Penalties

The Executive Director shall have the authority to inpose
sanctions on the Project Delivery Prime Contractor upon a finding by the
Executive Director of non-conpliance by the Project Delivery Prine
Contractor or any of its consultants or contractors. As set forth in
the regul ations, penalties will be assessed for failure to neet and
mai ntai n goal s.

H. Bondi ng Program

The Port may continue to inplenent a Surety Bond and Loan Program
to assist contractors in obtaining bonding and financing to neet the
Port’s local business utilization levels as nore fully set forth in
the Non-Discrimnation and Small Local Business Utilization Policy.

Sel ection of a Project Delivery Prine Contractor shall include
eval uati on of proposals for anong other things, the effectiveness of
their respective outreach and inplenentation plans. One conponent of
the evaluation shall include rating proposals for conpleteness and
ef fectiveness of each respective plan’'s delineated strategies and
prograns to provide assistance in devel opi ng bondi ng capacity of snal
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| ocal businesses and other financial assistance (e.g. |oan guarantees
and capitalization).

I. Pronpt Paynent Program

The Port wll require that the Project Delivery Prinme Contractor
include language in its contracts requiring tinely payment to
contractors, subcontractors, sub-consultants, and suppliers from
hi gher tier <contractors or consultants and alternative dispute
resol ution provisions for expedited clainms resolutions.

J. Managenent and Techni cal Assi stance Prograns

The Port may co-sponsor and encourage devel opnent of prograns for
training in business skills and business devel opmrent for owners and
operators of small businesses. The Port nay al so provide networking
and ot her opportunities for prospective participants at all |evels of
contracti ng.

V. | mpl emrent ati on

The Executive Director, with the advice and assistance of the Port
Attorney, shall inplenment this policy and is authorized to adopt rules
of practice and procedure and issue regul ations reasonably necessary
to carry out the provisions of this Policy and effectuate its
pur poses.
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