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Chapter 1

INTRODUCTION

The Port of Oakland (Port) has prepared this document to respond to comments provided on the Draft
Supplemental Environmental Impact Report (DSEIR) for the Eagle Rock Aggregates (ERA; Applicant)
Oakland Terminal Project (Proposed Project), and to identify changes to the text of the DSEIR.
This document has been prepared in compliance with the California Environmental Quality Act (CEQA) of
1970 (as amended) and the CEQA Guidelines (14 California Code of Regulations [CCR] 15000 et seq.).
This document, together with Volumes 1: SEIR and 2: SEIR Appendices, constitute the Final
Supplemental Environmental Impact Report (FSEIR) for the Proposed Project.

1.1 Format and Organization of this Document
This “Comments and Responses to Comments” (Volume 3 of the FSEIR) document contains the following
components:
Chapter 1, Introduction. This chapter describes the organization of the document and its
preparation. This chapter also contains information on the public review period for the DSEIR
and the FSEIR certification process.
Chapter 2, Master Responses. This chapter contains the master responses prepared in response
to comments received on the DSEIR. As described in Section 1.4, eight comment letters were
received during the public review period and one comment letter was received after the close of
the public review period, for a total of nine comment letters received on the DSEIR. Many of the
letters received included similar comments. As such, master responses were prepared to
address similar comments made by multiple commenters and provide a more holistic response
to comments. As a practical matter, master responses also provide a single location for a
response and assists in avoiding repetitive responses.
Chapter 3, Individual Responses to Comments. This chapter contains a list of the persons,
agencies, and organizations that provided unique comment letters on the DSEIR and responses
to the individual comments contained in these letters. Chapter 3 also contains comments
received during public meetings on the DSEIR. In many cases, where appropriate, responses to
individual comments within comment letters refer the reader to the applicable master
response(s), which are contained in Chapter 2.
Chapter 4, Revisions to the DSEIR. This chapter describes revisions to the DSEIR. Revisions to the
DSEIR were made in response to comments received during and after the public review period
or were initiated by the Port.
Chapter 5, Report Preparation. This chapter lists the individuals who assisted in the preparation
of Volume 3, Comments and Responses to Comments, of the FSEIR.
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Chapter 6, References. This chapter lists the references cited to in Volume 3, Comments and
Responses to Comments, of the FSEIR.
Note that the Mitigation Monitoring and Reporting Program (MMRP) for the Proposed Project has been
added as Appendix H in Volume 2 of the FSEIR.

1.2 Public Review of the DSEIR
The initial 45-day public review period for the DSEIR began on November 6, 2020, with the Port’s
posting of the Notice of Availability (NOA) on its website (shown below Table 1-1) along with the
electronic DSEIR files. In addition, the Port distributed the NOA and the link to electronic files to entities
that provided comments on the Project’s Notice of Preparation (NOP); this distribution included
responsible agencies and other stakeholders. The Port filed the Notice of Completion (NOC) and the
DSEIR files with the State Clearinghouse on November 12, 2020, which initiated the agency review and
comment period. The public review period for the DSEIR was extended twice, officially concluding on
January 8, 2021, for a total of 63 days. The revised NOA is posted on Port’s website.

1.3 Public Meetings on the DSEIR
During the public review period for the DSEIR, the Port held two public meetings, as indicated in Table 11 below. Due to the COVID-19 pandemic, the meetings were conducted virtually.

Table 1-1.

Public Meetings Information

Date

Location

Time

December 9, 2020
Wednesday

Virtual Meeting #1 (via Zoom)

10:00 a.m. – 11:00 a.m.

December 9, 2020
Wednesday

Virtual Meeting #2 (via Zoom)

6:00 p.m. – 7:00 p.m.

The public meetings each featured the same content, including a brief presentation followed by a
question-and-answer session, followed by receiving comments on the DSEIR. A copy of the meeting
presentation is available on the Port’s website and a link to the public meeting recordings are also
available from the Port’s website:
https://www.portofoakland.com/community/environmental-stewardship/publications/

1.4 Comments Received During the Public Review Period
The Port received eight (8) comment letters during the public review period for the DSEIR and one (1)
comment letter after the public review period for a total of nine (9) comment letters received.
Letters were submitted by state and local agencies, and individual members of the public. Refer to
Chapter 3, Individual Responses to Comments, for copies of the letters received and the lists of persons,
agencies, and organizations that submitted comment letters.
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To provide a full and transparent accounting of the comments received during and after the public
review period and the Port’s responses to those comments, all comments are included and responded
to in this FSEIR, regardless of whether or not they pertain specifically to the DSEIR analysis and whether
or not the comment was received within the specific public comment period.

1.5 Additional Stakeholder Engagement during the Public
Comment Period
In addition to the two public meetings on the DSEIR during the public comment period, the Port met
with the West Oakland Environmental Indicators Project (WOEIP) on December 21, 2020, to provide an
update on the Port lease negotiations with the Applicant and to hear feedback about the Project on
topics that may be outside the scope of the CEQA process. The Port also met with the Bay Area Air
Quality Management District (BAAQMD) on December 7, 2020 and January 13, 2021, to answer
BAAQMD’s questions on the Proposed Project, DSEIR analysis, and the Proposed Project BAAQMD
permit application submitted.

1.6 Preparation of the FSEIR
Preparation of the FSEIR involved preparing responses to comments received during and after the public
review period for the DSEIR and revising the DSEIR text in response to comments. Comments were
responded to through master responses (for common recurring topics), through individual responses to
comments, or through a combination of the two. Unique comment letters were assigned a letter code
(e.g., A, B, etc.) and individual comments within the unique comment letters were bracketed and
numbered (e.g., A-1, A-2, etc.). Copies of the unique comment letters and associated responses to
comments are provided in Chapter 3 of this document. Responses to comments received during the
public meetings are addressed in Section 3.3 of Chapter 3.
The revisions to the DSEIR text are shown in Volume 1 of the FSEIR, with substantive changes from the
DSEIR shown in underline/strikeout, and described in Chapter 4, Revisions to the DSEIR.

1.7 FSEIR Review and Certification
The FSEIR will be posted on the Port’s website and all parties that submitted comments on the DSEIR
(including public agencies) will be notified of the FSEIR’s availability at least 10 days before its
certification. Following the close of the 10-day public agency review period, the Board of Port
Commissioners will consider the SEIR, staff recommendations, and public testimony, and decide
whether to certify the SEIR and approve or deny the Proposed Project. If the Board of Port
Commissioners chooses to certify the SEIR and approve the Proposed Project, the Port will file a Notice
of Determination (NOD) with the Alameda County Clerk. Because the Proposed Project would result in
significant and unavoidable impacts, a statement of overriding considerations would be needed as part
of the record of project approval (14 CCR 15093[c]).
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Chapter 2

MASTER RESPONSES

This chapter contains the master responses prepared in response to comments submitted on the Draft
Supplemental Environmental Impact Report (DSEIR). As described in Chapter 1, Introduction, several
comments and concerns were raised repeatedly in comment letters, and it was determined that
preparing master responses would be the most appropriate and efficient means of responding to these
repeated comments and concerns. Each master response first summarizes the issues raised in
comments and then provides a comprehensive response.

Master Response 1: Use of Supplemental EIR
This master response addresses comments regarding the appropriateness of a supplemental
environmental impact report (SEIR) for the environmental review of the Eagle Rock Aggregates (ERA;
Applicant) Oakland Terminal Project (Proposed Project).
An SEIR for the Proposed Project is appropriate because the 2002 Oakland Army Base (OAB)
Environmental Impact Report (EIR) as Addended is relevant to the environmental effects of the
Proposed Project. The 2002 EIR as Addended analyzes the development and use of the entire Port of
Oakland (Port) maritime area (Seaport), including the Proposed Project site, for increased cargo
operations. The Proposed Project would, for the term of the proposed lease, change the previously
approved cargo throughput on 18 acres of Port marine terminal from container cargo to bulk cargo; the
Port has prepared the SEIR to analyze the potential effects of this change.
As explained in Section 3.2 of the DSEIR, the 2002 EIR as Addended remains current and fully applicable
as to the Proposed Project’s potential effects for numerous resource topics, including: agriculture,
biological resources, cultural resources, mineral resources, population/housing, public services, and
recreation. Equally important, because the 2002 EIR as Addended provides mitigation measures for
significant impacts of development and use of the entire Port maritime area, mitigation measures
developed in that EIR remain applicable, and will be applied, to the Proposed Project. See SEIR Table ES1 and Appendix H: Eagle Rock Aggregates Oakland Terminal Project Mitigation and Monitoring Reporting
Program (MMRP) in Volume 2, Appendices.
The function of the SEIR is to make the 2002 EIR as Addended adequate for the changes proposed in the
Proposed Project. Unlike an addendum and like a subsequent EIR, a supplemental EIR undergoes full
public comment and responses to comments. The Port selected a supplemental rather than a
subsequent EIR for the Proposed Project in keeping with the California Environmental Quality Act’s
(CEQA’s) mandate to focus on quality of analysis rather than to “generate paper.” Whereas a
subsequent EIR is a full revision of a previous EIR, a supplemental EIR provides supplemental analysis
only for the changes proposed by the project. Because of the continued applicability of much of the
2002 EIR as Addended, a supplemental, rather than subsequent, EIR is appropriate and provides the
necessary information for the public and decisionmakers to be fully informed of the environmental
impacts of the Proposed Project.
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Master Response 2: Operations at Richmond Terminal
This master response addresses comments regarding relocation of the Applicant’s operations from the
Port of Richmond (Richmond Marine Terminal) to the Port of Oakland. A number of comments suggest
that repurposing of the Richmond Marine Terminal needs to be considered in the SEIR as a connected
action to avoid improper piecemealing under CEQA, and that the Proposed Project would contribute to
environmental impacts, such as air quality and public health impacts, in two disadvantaged
communities.
The SEIR includes a discussion of the Applicant’s Port of Richmond operations as contextual information
so that reviewers can better understand the Applicant’s aggregate operations at the Port of Richmond
(see FSEIR Volume 1, Chapter 2). The Proposed Project has independent utility because it can be
undertaken regardless of the ultimate future use of the Richmond Marine Terminal, and it would not
necessitate a specific future use of the Richmond Marine Terminal. Therefore, this SEIR has not
improperly segmented or piecemealed the analysis of the Proposed Project with respect to any
potential future use of the Richmond Marine Terminal.
Further, future changes to operations at the Richmond Marine Terminal are not required to be
described or analyzed in this SEIR because they are not a reasonably foreseeable consequence of the
Proposed Project. The Port is not aware of any proposed plans, permit applications, or other information
regarding future use of the Richmond Marine Terminal. While it is possible that the Applicant may
repurpose its facility at the Richmond Marine Terminal to serve other bulk materials or may cease all
operations at the Richmond Marine Terminal, any assumptions about future use of the Richmond
Marine Terminal would be based on speculation and conjecture. An environmental impact report is not
required to describe potential future projects that are not reasonably foreseeable.
Despite the uncertainty regarding future changes to operations at the Richmond Marine Terminal, the
SEIR conservatively assumed, for analyzing the Proposed Project’s environmental effects, that the
Applicant’s operations at the Richmond Marine Terminal would remain unchanged. This is a
conservative assumption because if the Applicant ceases operations at the Richmond Marine Terminal,
the actual cumulative environmental effects would be less than described in the SEIR.

Master Response 3: Truck Parking and Container Staging
This master response addresses comments regarding the adequacy of truck parking within the Seaport
and the potential impact the Proposed Project would have on available truck parking, such as any
increased pressure to use residential streets to meet truck parking demand.
Portions of the Proposed Project Site have been used in recent years for drayage truck parking and
container/chassis staging. Truck parking and container/chassis staging serve two different purposes as
described below:
Drayage truck parking: Drivers need a place to park their tractors (truck engine/cab without
chassis or container) when not in use to pick up or drop off a container or chassis. For example,
drivers may need a place to park the tractor overnight between shifts, while waiting for an
appointment time, or over the weekend. Trucking companies typically have yards where drivers
park their trucks. Independent owner operators and very small trucking companies may not
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have dedicated yards to park or stage their trucks and may rely on facilities made available to
them by the licensed motor carrier with whom they contract or at “public” facilities operated by
third parties; some of these facilities have been located at the Seaport. The area required to
park a tractor is relatively small. Approximately 80 tractors can be parked on a single acre,
depending on how parking stalls and circulation lanes are laid out.
Container/chassis staging: At the Seaport, truck drivers make appointments with the marine
terminals to pick up or drop off containers. The appointment schedule depends primarily on the
schedule of ship arrivals and departures. When a truck picks up a container, the driver takes it to
its destination (e.g., a company truck yard in San Leandro or a warehouse in Tracy). In some
cases, the driver may want to temporarily store the container, on its chassis, within the Seaport
before delivering the container to its destination. For example, if the pickup appointment is
during rush hour, the driver may want to store the container and pick it up on the driver’s next
shift when there is less traffic; this is called a “pre-pull.” The “journey” of the container is
generally the same – from the ship to its destination. Approximately 55 forty-foot containers
(without the truck cab) can be stored on one acre.
The Tioga Group recently completed an update to the Bay Conservation and Development Commission
(BCDC) Seaport Forecast (2019-2050 Bay Area Seaport Forecast, May 22, 2020). Under the highest
growth scenario analyzed (approximately 7 million twenty-foot equivalent units (TEUs) at the Port of
Oakland, or three times the current throughput, by 2050), the Tioga Group determined that
approximately 13 acres of overnight parking for drayage tractors (truck engine/cab without chassis or
container) and 17 acres of overnight staging for container and chassis would be required by 2050, for a
total of approximately 30 acres.
As part of the Oakland Army Base (OAB) redevelopment entitlement documents, the Port and the City of
Oakland (City) are each required to provide 15 acres of “truck-related port ancillary activities.” This
requirement was informed by a study the Tioga Group performed in 2001, pertaining to overnight
facilities. The City has located its 15 acres north of the intersection of Burma Road and Maritime Street
in the former OAB, and the Port has located its 15 acres at the Roundhouse, known as the Port’s Truck
Parking and Container Depot (Depot)1. These 30 acres are expected to be sufficient to meet the
requirement for overnight truck and container/chassis staging through 2050, based on the work
performed in 2020 by Tioga. Accordingly, neither the Proposed Project site nor the location of the
proposed Waterfront Ballpark District at Howard Terminal Project (“Howard Terminal Project”) would
be necessary to meeting the parking demand identified in the Tioga Group forecast.
In recent years, because of various tenancy changes including marine terminal consolidations in 2013
and 2016, the Port made the additional marine terminal land available for truck and container/chassis
parking and staging while it pursued new long-term tenants. This allowed the Port to generate revenue
and helped address short-term congestion directly associated with the marine terminal consolidations.

1

In addition to its Depot, the Port currently provides (and expects to continue providing) about 200 acres for other
ancillary maritime services (AMS) such as truck services, heavy cargo facilities, and short-term staging. The City in
addition to its 15 acres of parking also provides 13 acres of AMS, consisting of primarily container depot operations,
in its former OAB lands. This area meets the need for most growth scenarios evaluated in the Tioga Group revised
forecast.
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Although it is convenient for drivers and trucking companies to have such facilities available within the
Seaport, it is not required for operations and it is not offered at Port of Los Angeles, Port of Long Beach,
or the Ports of Seattle and Tacoma. Further, the Seaport property is finite and the Port will need to
increasingly prioritize land uses in the future. For economic and environmental purposes, prioritized
land uses are likely to fall into three core categories: marine terminals, transloading/warehousing, and
rail.
It is important to note that container/chassis staging within the Seaport is an interim stop in a
container’s journey from the ship to its destination (or origin to ship), and as discussed above, the
container is driven approximately the same distance whether or not it is temporarily parked within the
Seaport. Therefore, a reduction in areas currently available for container/chassis staging is not expected
to increase the travel distance for most containers. The trucks will continue to use the same three entry
points – 7th Street, Maritime Street/Grand Avenue, and Adeline Street – to move between the Seaport
and their origins/destinations.
Regarding the concern that any reduction in parking currently available at the Seaport could result in
additional truck and container/chassis parking on West Oakland streets, the Port and the City are
currently implementing the West Oakland Truck Management Plan (TMP), approved by the City and the
Port in April 2019. The TMP proposes eliminating truck parking on non-Seaport public streets in nearly
all of West Oakland and the parking of unattached chassis (with or without a container) throughout the
entire City. These changes to the Oakland Municipal Code are expected to be brought to the City Council
for consideration in Summer 2021 and, if approved, would be implemented immediately thereafter. The
new parking restrictions, along with additional enforcement as included in the TMP, would prevent
drayage trucks and chassis from parking on public streets in residential areas.

Master Response 4: Fugitive Dust
This master response addresses fugitive dust impacts on the West Oakland community. Several
comments state that the analysis of fugitive dust emissions resulting from the Proposed Project is
inadequate.
Fugitive particulate matter (PM) emissions (fugitive dust) would be emitted by a variety of sources
during construction and operation of the Proposed Project. Fugitive dust emissions refer to those air
pollutants that enter the atmosphere without first passing through a stack or duct designed to direct or
control their flow. By definition, fugitive dust emissions are difficult to estimate, and therefore it is
difficult to determine the effectiveness of mitigation measures. During construction of the Proposed
Project, fugitive dust would occur from the construction equipment acting on exposed soils or fill
materials. This includes moving concrete, asphalt, and earthen material, demolition of such material or
other facilities and structures (e.g., decommissioned utility lines, fencing, etc.), and resuspension of
accumulated dust on roads and surfaces.
During operation of the Proposed Project, fugitive dust would be generated by the movement of
construction aggregates from ships to aggregate storage piles, transfer of aggregate from storage piles
to hauling trucks or barges, resuspension of accumulated dust on roads and surfaces, and from
windblown erosion of the aggregate storage piles.
BAAQMD CEQA significance thresholds indicate that implementation of standard fugitive dust control
measures for construction are adequate to reduce construction emissions of fugitive PM 10 (particulate
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matter with a diameter less than 10 microns) and PM2.5 (particulate matter with a diameter less than
2.5 microns) to a less-than-significant impact. Standard Condition of Approval (SCA) AIR-2 requires the
implementation of BAAQMD’s construction fugitive dust rules. Thus, the DSEIR concluded that fugitive
PM dust from construction was not significant, as described in DSEIR Section 3.4.
For operational emissions, PM emissions would be below BAAQMD thresholds of significance based on
the total annual PM emitted (see FSEIR Volume 1, Table 3.4-6a and Table 3.4-6b). The mass emission
significance threshold is often used as a surrogate to determine if a criteria pollutant would likely
contribute to an exceedance of an ambient air quality standard. Another means of determining the
likelihood of contributing to an exceedance of an ambient air quality standard is to model ambient air
concentrations off-site and determine how this modeled concentration compares to the ambient air
quality standard and/or an acceptable incremental contribution to the existing ambient air quality. In
the 2017 CEQA Guidelines, BAAQMD suggested that an ambient air concentration of 0.3 micrograms per
cubic meter (µg/m3) of PM2.5 was a reasonable significance threshold to measure and assess local
community health risk from PM2.5. This threshold is similar to proposed significant impact levels (SILs)
being considered by the United States Environmental Protection Agency (USEPA) in permitting under
the Clean Air Act.
The Port modeled ambient air concentrations of PM2.5 along with conducting a Health Risk Assessment
(HRA) for the Project (see FSEIR Volume 2, Appendix C, Air Quality and Greenhouse Gas Analysis and
Appendix, D Health Risk Assessment for the Draft SEIR). Modeling of PM2.5 for concentrations beyond
the Proposed Project boundary indicated that ambient air concentrations of PM2.5 from the Proposed
Project sources during operation could exceed 0.3 µg/m3 within only a limited area on Port property
just around the Proposed Project site that includes the location of the maximum exposed individual
worker (MEIW) (see FSEIR Volume 1, Table 3.4-10a, Table 3.4-10b, and Figure 13 of FSEIR Volume 2,
Appendix D, Health Risk Assessment for the Draft SEIR).
No residential or other off-Seaport areas showed elevated ambient air concentration levels of PM2.5
from Proposed Project operations above the BAAQMD threshold. The maximum exposed individual
resident (MEIR) had a PM2.5 ambient air concentration less than 0.3 µg/m3 from Proposed Project
sources during operation (see FSEIR Volume 1, Table 3.4-10a and Table 3.4-10b).
Due to the ambient air concentration at the MEIW, the DSEIR concluded that the Proposed Project
would result in a significant impact from PM2.5 causing or contributing to an ambient air quality
violation even though the mass emissions total was below the emission significance threshold. This
approach is highly conservative because the BAAQMD CEQA Guidelines do not consider workplaces
(where individuals are not exposed 24 hours a day and where OSHA health and safety regulations apply)
to constitute "receptors"; only places "where people live, play, or convalesce" are considered
"receptors" (BAAQMD 2017 CEQA Guidelines, section 5.2.5.). Model results show that 95% of the PM2.5
concentration at the MEIW is calculated to be from fugitive dust emissions associated with the
aggregate transfer operations, storage piles, and fugitive dust from on-site vehicle travel, rather than
from diesel particulate matter (DPM) (see Table 13 of FSEIR Volume 2, Appendix D, Health Risk
Assessment for the Draft SEIR).
As noted above, emissions of fugitive dust are by their nature difficult to accurately quantify. The
analysis in the DSEIR used conservative values to estimate the fugitive dust emissions (as described as
follows for the three general sources of fugitive dust) and the effect of mitigation measures. The primary
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methodology used in the DSEIR’s analysis was based on consistent methods outlined in BAAQMD’s
Permit Handbook:
Aggregate handling: Fugitive dust emitted from aggregate handling and movement was
estimated using USEPA Air Pollutant (AP) 42 Chapter 11.19 Construction Aggregate Processing
for aggregate transfer operations from ship to shore, shore to barge, and truck loading.
Aggregate dropping: Fugitive dust emitted from drop operations (such as when material is
“dropped” from conveyors to stockpiles or from one conveyor to another conveyor/radial
stacker) was estimated using USEPA AP-42 Chapter 13.2.4 Aggregate Handling and Storage Piles,
which uses the average wind speed (from an East Bay Municipal Utility District meteorological
station used in air dispersion modeling) and moisture content of the material. The moisture
content of the sand was assumed to be 6% and larger aggregate was 2% due to the use of water
sprays at “drop” locations or transfer points. The material was assumed to be split equally
between sand and larger aggregate.
Stockpile erosion: Once construction aggregates are placed in storage piles, they are subject to
wind erosion. The BAAQMD Permit Handbook recommends using a factor of 1.7 pounds (lbs) of
PM10 per acre per day, which is based on USEPA AP-42 Fourth Edition Chapter 8.19.1 Sand and
Gravel Processing.
Similarly, it is difficult to accurately determine the effectiveness of mitigation measures for fugitive dust.
Thus, the air quality analysis either does not quantify, or uses conservative assumptions to estimate, the
effectiveness of some mitigation measures for fugitive dust. For example, BAAQMD’s Permit Handbook
allows for mitigation by watering, providing a maximum effectiveness of 70% reduction in emissions.
The Port’s analysis conservatively limited the effectiveness of watering construction aggregates to a 70%
reduction in emissions. It should be noted that many other agencies and reputable sources of fugitive
dust mitigation measure effectiveness allow for higher values of emission reductions from watering. For
instance, the South Coast Air Quality Management District allows for 90% control efficiency for watering
storage piles. This is consistent with the Western Regional Air Partnership’s (WRAP) Fugitive Dust
Handbook (WRAP 2006), which in Chapter 9 uses 1.7 lbs of PM per acre per day as an alternate method
and notes in Section 9.4 that watering the storage pile by hand has a 90% control efficiency, as was
confirmed by a field study conducted by Fitz and Bumiller in the Journal of Air & Waste Management
Association, Volume 50, April 2000. Thus, the emissions reduction estimate used by BAAQMD and by the
SEIR for watering is conservative.
The WRAP Fugitive Dust Handbook notes the control efficiency of several other potential options to
control wind erosion, including planting trees and shrubs as a windbreak with a 25% control efficiency,
erecting artificial wind barriers having 4 to 88% control efficiency, use of chemical dust suppressants with
84% control efficiency, and use of 3-sided enclosures with 50% porosity with a 75% control efficiency. It
is unclear what the overall control efficiency would be if multiple measures were employed as these have
not been studied. For instance, it is unknown how effective adding a wind or vegetation barrier in addition
to the watering would be as the strategies are not necessarily linearly additive. Still, due to the comments
received and the Port’s ongoing lease negotiation with the Applicant since publication of the DSEIR, the
lease will include a requirement that the Applicant provide landscaping improvements on the west side
of Maritime Street between Vukasin Way south to 14th Street and on the north side of Vukasin Way, which
would include trees and shrubs to provide additional windbreak. In addition, the Applicant will be required
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to maintain such landscaping improvements during the term of its lease. The Port has agreed to reimburse
the Applicant up to $300,000 for the installation of landscape improvements.
As described in the DSEIR, it is not economically feasible to construct a building to enclose the storage
piles due to structural and geotechnical issues substantially increasing the technical difficulty (i.e., the
structural and foundation design to support the additional structural weight and maintain building
interior clearances for operations) and the resulting poor cost effectiveness of enclosing the stockpiles in
a building (see DSEIR Section 5.6). As described in section 5.4.2 of the DSEIR, due to safety challenges to
site workers and daily operations (i.e., material transfers to barges and trucks), the use of tarps on the
stockpiles is not feasible; the large area that would need to be covered would require cables and
anchoring that could create a hazard condition during high wind periods. Further, damaged or torn tarps
could interfere with operations, resulting in failure of equipment and safety issues.
As part of the approval process for the Proposed Project, the Applicant must obtain a permit to
construct and permit to operate from BAAQMD. Regulation 2 Rule 2 New Source Review requires that
BAAQMD goes through a process to determine the best available control technology (BACT) to reduce
fugitive dust emissions from the project sources. This BACT process has not been completed and it is
uncertain at this time if BAAQMD will allow for additional reduction calculations from watering or if any
other fugitive dust control technology will be deemed feasible according to the BACT feasibility criteria,
which include both technical and cost effectiveness feasibility criteria.
The Proposed Project would be required to implement the mitigation measures resulting from the BACT
analysis as outlined in revised Mitigation Measure ERA AQ-1 (see Response to Comment A-11).
Additionally, as discussed in Appendix C, Air Quality and Greenhouse Gas Analysis, all loaded trucks
would maintain a minimum of two feet of freeboard in compliance with California Vehicle Code Section
23114, and moisture content of materials would be controlled during loading to minimize fugitive dust
emissions from the loaded truck bed. Covered, electric haul trucks would be used between the Seaport
and Central Concrete on Peralta Street in West Oakland. Four trucks would be deployed within 24
months of the effective date of the Port’s lease with the Applicant and any future trucks serving the
Central Concrete plant from the Proposed Project would also be electric, or another technology
approved by the Port, and covered.
Finally, as a result of comments received and the Port’s ongoing lease negotiation with the Applicant
since publication of the DSEIR, the Proposed Project now includes a tire wash station for trucks to utilize
prior to leaving the Proposed Project site. These modifications have been incorporated into the FSEIR
Project Description as follows:

Truck Tire Wash
At least one and up to two truck tire wash system(s) would be located immediately after the
outbound truck scale to ensure that haul trucks do not track materials off the Project site and to
further reduce dust generation on adjacent streets. Each truck wash system would be a selfcontained system with side spray blasters and wash troughs with galvanized grates to capture
and reuse wash water. Each tire wash water collection tank would hold a maximum of 9,000
gallons (for a total of 18,000 gallons) and would discharge to the sanitary sewer for wash water.
Although the BAAQMD permitting process is not yet complete, the SEIR conservatively assumes that
BACT requirements will involve watering aggregate to achieve a 70% reduction in fugitive dust
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emissions, and the SEIR conservatively maintains the significance conclusion for PM emissions as
significant and unavoidable.

Master Response 5: Community Health Risks from Air Quality
Impacts
This master response addresses the concern raised in multiple comments regarding the translation of air
quality impacts to specific adverse human health impacts for the West Oakland community.
The decision in Sierra Club v. County of Fresno, 6 Cal. 5th 502 (2018), regarding the Friant Ranch project,
requires projects with significant air quality impacts to either relate those impacts to likely health
consequences or explain why it is not feasible to provide such analysis. The purpose is to inform the
public and decisionmakers so that they can make informed decisions regarding the costs and benefits of
the project.
A key difference between the Proposed Project and the Friant Ranch project is that the Friant Ranch EIR
only provided quantification of pollutant emissions with no health risk assessment. Here, both the DSEIR
and the 2002 EIR as Addended not only provide extensive evaluation of emissions quantification, but
also provide quantified health risks for cancer, chronic non-cancer health impacts, and acute health
impacts for all toxic air contaminants (TACs) that have toxicity factors available from the California
Environmental Protection Agency (CalEPA) Office of Environmental Health Hazard Assessment (OEHHA)
(see Appendix D, Health Risk Assessment for the Draft SEIR).
The Proposed Project’s health impacts with Project mitigation were projected to be below the BAAQMD
significance thresholds for cancer, chronic health impacts, and acute health impacts (see FSEIR Volume
1, Table 3.4-10b); however, the entire OAB Area Redevelopment Plan remained cumulatively significant
for cancer risks. In addition, the PM2.5 concentrations (consisting primarily of fugitive dust) that would
be generated by the Proposed Project in the ambient air have been quantified and, with the exception
of some work areas within the Port property, the Proposed Project’s contribution to PM2.5
concentrations was found to be below the BAAQMD significance threshold (see Figure 13 of FSEIR
Volume 2, Appendix D, Health Risk Assessment for the Draft SEIR). In addition, as noted above, the
BAAQMD significance thresholds for Local Community Risk and Hazard Impacts do not include
workplaces, so the Proposed Project analysis went beyond BAAQMD standards. Previous analyses of
PM2.5 concentrations for the entire OAB Area Redevelopment Plan did not model concentrations within
the Port as it is accepted practice to only include sensitive receptors such as residents, schools,
daycares, medical facilities, senior centers, and recreation areas, and not to report worker exposures.
The previous analyses only reported concentrations in residential areas, which indicated concentrations
similar to the Proposed Project that were below the BAAQMD PM2.5 concentration threshold in the
residential areas.
As shown in the DSEIR, emissions of reactive organic gas (ROG), PM10, and PM2.5 fall below the
BAAQMD significance thresholds, including the 2011/2017 thresholds (see Tables 3.6a and 3.6b). As
explained by BAAQMD in its 2010 CEQA Air Quality Guidelines report justifying its CEQA significance
thresholds, these thresholds are set at levels such that projects with emissions below the thresholds
would not be expected to result in nonattainment of ambient air quality standards or to create
significant contributions to existing nonattainment conditions. Since the federal and state ambient air
quality standards are designed to protect against health impacts, including impacts to the most
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vulnerable segments of the population, exposures to direct emissions from the Proposed Project would
not result in significant health impacts within the population intended to be protected by compliance
with the ambient standards. Emissions of ROG and nitrogen oxides (NOx) from the Proposed Project can
result in production of ozone and PM2.5 (so-called secondary PM2.5) over the course of a few hours via
chemical reactions in the atmosphere between ROG, NOx, and ammonia in the presence of sunlight. The
BAAQMD significance thresholds for ROG and NOx emissions are based on BAAQMD’s offset
requirements for ozone precursors. These offset requirements are based on the San Francisco Bay
Area’s non-attainment status of the federal ozone standard and therefore, these significance thresholds
are appropriate “to prevent further deterioration of ambient air quality and thus [have] nexus and
proportionality to prevention of a regionally cumulative significant impact (e.g., worsened status of nonattainment)” (BAAQMD 2010). As explained above, attainment of the ambient standards can be
considered protective of public health, including the health of sensitive subgroups, thus providing a
strong link between a mass emission threshold and avoidance of health effects. For PM10 and PM2.5,
BAAQMD established CEQA significance thresholds based on the federal New Source Review program
for new stationary sources of pollution, which contains stricter thresholds than does BAAQMD’s offset
program for these pollutants. “These thresholds represent the emission levels above which a project’s
individual emissions would result in a considerable adverse contribution to the [San Francisco Bay Area
Air Basin]’s existing air quality conditions” (ibid). As with ROG and NOx discussed above, these
thresholds likewise provide a connection between a mass emission threshold and avoidance of health
effects.
As disclosed in the DSEIR, NOx emissions from the Proposed Project are calculated to exceed the
BAAQMD NOx emissions threshold, thus significant impacts from ozone or secondary PM2.5 production
cannot be ruled out based solely on the level of NOx emissions from the Proposed Project. However,
operation of the Proposed Project would require a permit from BAAQMD and under the District’s
regulations, the Applicant must purchase BAAQMD-eligible Emission Reduction Credits (ERCs) sufficient
to offset the Project’s NOx emissions from OGVs and tugs by at least a factor of 1.15 to 1 to obtain a
permit to operate. Because OGVs and tugs are responsible for more than 80 percent of the Proposed
Project's NOx emissions, the required ERCs would substantially reduce the Proposed Project's
contribution to ozone and secondary PM2.5 formation.
The above considerations notwithstanding, the possibility of some localized ozone and secondary PM2.5
formation and resulting health impacts from Project NOx emissions cannot be entirely ruled out.
However, inclusion of quantitative calculations in the DSEIR of local and regional health impacts due to
any incremental ozone and secondary PM2.5 formation from Project NOx emissions was determined not
to be warranted.
Computer models (CMAQ, CAMX, and BenMap) used to generate such health impact estimates are
based on rough approximations of the complex atmospheric processes involved in ozone and secondary
PM2.5 formation, transport, and dispersion. Furthermore, as noted by the BAAQMD in the 2017 Clean
Air Plan (BAAQMD 2017) , factors relating health impacts to concentration increases are also uncertain,
particularly when applied to very small concentration increments. As a result, results derived from
application of these models are subject to large uncertainties, thus limiting their value in communicating
any likely health impacts. For a description of potential health impacts associated with localized ozone
and PM2.5, see FSEIR Volume 1, Section 3.4.4 (Impact AIR-4).
These limitations are confirmed in the City of Oakland’s February 2021 Draft EIR for the Waterfront
Ballpark District at Howard Terminal Project. That Draft EIR includes a detailed health impact analysis, in
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addition to a localized health risk analysis, for a project that, like the Proposed Project, would cause
significant NOx emissions during project operations. Located at a minimum approximate distance of 1.7
miles from the Proposed Project site, the Howard Terminal Project site is in a similar location with
similar prevailing winds. Even making the most conservative assumptions, the Howard Terminal Project
analysis found minimal potential health effects from ozone increases (Waterfront Ballpark District at
Howard Terminal Draft EIR, pp. 4.2-72, 4.2-86 – 4.2-92). Even at this level, the analysis explains: “Health
effects presented are conservatively estimated, and may be zero.” (Ibid., p. 4.2-89). In sections headed
“Uncertainty of Results,” “Context of Results,” and “Conclusion,” the Draft EIR explains in detail why the
modeling results are so uncertain and, even at the very low levels suggested by the analysis, why the
impacts may be overstated (Ibid., pp. 4.2-92 – 4.2-94).

Master Response 6: Waterside Emissions Controls
This master response addresses comments regarding vessel emissions. Several comments suggest that
the Port and the Proposed Project should do more to reduce vessel emissions, particularly PM, by
installing shore power infrastructure at Berth 22 and requiring the shipping line serving the Applicant to
equip its vessels for shore power, or to use an USEPA-verified exhaust capture and control system such
as a bonnet barge or a shore-based bonnet system. The comments suggest that the fact that California
Air Resources Board (CARB) does not mandate shore power for bulk carriers is not a sufficient reason to
claim it is infeasible to implement shore power for the Proposed Project. Comments also state that the
Port falls short of State mandates for the use of shore power for marine vessel visits. One commenter
asserts that modifying these aggregate vessels for shore power would align with demands of other
ports, and benefit communities all along the West Coast.
The current State requirement to plug in regulated vessels (i.e., those that can plug in and are not
exempt, such as steamships and infrequent callers) was 70% for 2017 through 2019, increasing to 80% in
2020. The Port achieved a 75% plug-in rate in 2018 and a 76% plug-in rate in 2019, both of which
exceeded the 70% mandate for those years even without considering allowable safety exemptions. For
the regulated fleet only (no steamships or infrequent callers), the Port was at an 83% plug-in rate in
2018 and 84% in 2019. The Port plans to calculate its plug-in rate for 2020 after CARB has fully evaluated
and provided to the Port the COVID-19 exemptions claimed by carriers (the data are anticipated to be
available in June 2021). The Port anticipates being very near or above its 80% requirement for 2020.
Retrofitting bulk carrier ships for shore power for the Proposed Project would not address the broad
issues identified by CARB for bulk carrier shore power at other ports. It would only address shore power
for this unique set of circumstances. CARB declined to include bulk carriers in its most recent regulation
for a few reasons. Two among them are that: 1) bulk carriers often discharge by line-hauling, or shifting
the vessels along the wharf during discharge, which makes plugging them in or capturing exhaust with a
bonnet infeasible; and 2) bulk carriers are often charter ships that are for hire. That means bulk carriers
do not sail a consistent route or schedule and they may call any given port a single time and never
return. Thus, any changes made to a vessel for use at a particular port may be useless or require
additional maintenance or repair at other ports. Therefore, shore power retrofits for bulk carriers in
Oakland would not align with demands at other Ports.
Regarding the feasibility of shore power, while it may be technically possible to provide sufficient
electrical power to the type of vessel required for the Proposed Project (self-unloading bulk cargo
vessels), it may be cost-prohibitive. The Port is not aware of any shore power system currently in use or
planned for bulk carriers. The Mitsubishi Cement terminal in Long Beach has a small shore power system
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that it can use when the DoCCS system is not running. This small shore power system works by going
through the ships’ existing dry dock breaker; however, the system is only sufficient to meet basic crew
needs (lights, radios, air conditioning, refrigerator, etc.) and cannot power the ships’ offloaders (the selfunloading equipment). This is an important distinction because the offloader produces the majority of
at-berth emissions for bulk vessels. A large shore power system capable of powering the offloaders
requires the ships’ electrical system to be retrofitted. The Applicant does not own the shipping line
(Canada Steamship Lines [CSL]) whose vessels are currently used to bring construction aggregates to the
Bay Area. CSL would need to retrofit its vessels, probably one at a time, and dedicate them to this
service. Currently, no shipping line has vessels with the capacity to plug in to shore power for the
offloaders.
An additional problem for implementing a capture and control system is that such a system for bulk
carriers does not exist and is not available for purchase. To date, neither USEPA nor CARB has verified a
capture and control system for use with bulk carrier ships. There currently are two barge-based
emissions capture systems in San Pedro Bay in southern California, but one of them recently received a
Cease and Desist Order from CARB and had its Executive Order revoked on March 26, 20212 (CARB 2021)
because the company could not demonstrate whether the system actually achieved the expected
emission reductions. This leaves only one working example of a barge-based capture and control
system, and that system has only been used on container vessels. Regarding land-based systems, the
Port is aware of only one system for controlling bulk carrier ship emissions. It is located at Mitsubishi
Cement terminal at the Port of Long Beach. It is called a Dockside Catalytic Control System, or DoCCS,
which reduces NOx emissions using a selective catalytic reduction (SCR) system. DoCCs does not reduce
emissions of PM or other pollutants.
Some comments suggest requiring certain Tier level engines for OGVs and tugs. Tier levels are discussed
in the following bullets:
▪

For ships, the current highest engine standard is Tier 3. There is no Tier 4 standard and
therefore, no Tier 4 engine. Further, it is important to note that ship tier levels are based on NOx
emission rates. There are no PM reductions associated with higher tiered ships; therefore, there
would be no PM benefit from requiring Tier 2 or Tier 3 ships for the Proposed Project.

▪

For tugs, Tier 3 and Tier 4 engines do exist, and they do help reduce PM emissions. The number
of tugs required to assist ships with berthing is dictated by the San Francisco Bar Pilots; it is
neither regulated nor monitored by the Port. Shipping lines enter into contracts with tug
companies independently from the Port. For context, based on San Francisco Marine Exchange
data provided by BAAQMD, almost 45% of the tug assist work at the Port of Oakland in 2019
was performed by Tier 3 or Tier 4 tugs. Taking into account known repowers completed in 2020
and retrofit grants already awarded, that figure will rise to around 77% by the end of 2021
(assuming tug usage remains similar to 2019). Further, CARB is currently updating its
Commercial Harbor Craft Regulation, which will likely require Tier 2 or Tier 3 tugs to meet Tier 4
standards by 2024, and possibly also require diesel particulate filters be used on the tugs. In the

2

The letter can be found on the CARB website at: https://ww2.arb.ca.gov/resources/documents/aeg-cease-anddesist-order-eo-ab-15-02-revoked-03-26-21
Eagle Rock Aggregates Oakland Terminal Project
2-11
Final Supplemental Environmental Impact Report
Volume 3 of 3 – Comments and Responses to Comments

November 2021

Port of Oakland

Chapter 2. Master Responses

event those regulations are enacted, they would apply to the tugs used for the Proposed
Project.
In response to community concerns, the Port continues to hold discussions with the Applicant to
determine the best approach towards reducing emissions from ships at berth. Since the DSEIR was
published and considering the comments received, and the Applicant has revised proposed lease terms
to further focus on potentially feasible reductions in emissions from ships at berth. These lease terms
provide the Applicant the flexibility to determine the system that works best for its operations and
acknowledges potential changes in technology while at the same time ensuring that the Project’s
emissions from berthed ships will be reduced over time. The updated lease terms are described below
and reflected in the FSEIR.
NOx Reductions
▪

In lease years 1 and 2, 25% of Project vessel calls would meet Tier 2 or better emission
standards (included in the Draft SEIR for entire lease term; basis for SEIR’s annual emissions
calculations).

▪

In years 3 through 12, 30% of Project vessel calls would meet Tier 2 or better emission standards
(new).

▪

Starting in year 13, 40% of Project vessels would meet Tier 2 or better emission standards (new).

NOx + PM Reductions
▪

From year 0 to year 6, Applicant would be required to pursue a pilot study for an emissions
recovery system (land or barge-based) if determined to be feasible (new).

▪

From year 7 to year 12, PM10 emissions at-berth would be required to be reduced by 40% from
the PM10 emissions calculated for this category in the SEIR (new).

▪

If the lease is extended by both parties, starting in year 13, PM10 exhaust emissions would be
required to be reduced by 65% from the emissions calculated for this category in the SEIR (new).

The possible, but not yet determined to be feasible, PM emissions reduction options known at this time
include:
▪

Shore power;

▪

Emissions Recovery/Capture and Control; and,
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Alternative fuels3,

The Project Description in Chapter 2 of the DSEIR has been revised to include these updated lease terms.

Master Response 7: Cumulative Impacts
This master response addresses comments regarding the adequacy of the cumulative impact analysis. In
particular, comments suggest that the analyses of cumulative air quality, greenhouse gas, hydrology,
water quality, and transportation impacts are inadequate, and that the SEIR should evaluate the
cumulative impacts of the Proposed Project and the proposed Waterfront Ballpark District at Howard
Terminal Project.

Cumulative Air Quality
It has been asserted in comments that the DSEIR improperly uses a “summary of projections” approach,
rather than a “list of projects” approach, to analyze the Proposed Project’s contributions to the
cumulative air quality impacts of past, present, and future development projects. With respect to
emissions of criteria air pollutants, this assertion does not recognize that BAAQMD, in recommending
the same emissions thresholds for both project and cumulative impacts, has already taken into account
future projected development activity for the San Francisco Bay Area Air Basin; accordingly, use of the
“summary of projections” approach for cumulative criteria air pollutant emissions is appropriate. These
projections have long included redevelopment at the Port, including maritime projects as described in
the 2002 EIR as Addended. Accordingly, the determination in the DSEIR that all operational criteria air
pollutant emissions from the Proposed Project would be less than significant except for NOx emissions,
being based on the BAAQMD thresholds, meets CEQA’s requirements for cumulative analysis. The DSEIR
correctly treats NOx emissions as significant at both the project level and the cumulative level per the
BAAQMD guidance. Similarly, the DSEIR treats PM2.5 as significant at both the project and the
cumulative level because of a localized increase in PM2.5 emissions due to the fugitive dust emissions
from the aggregate stockpiles (Cumulative Impact AIR-1).
The DSEIR’s health risk analysis also complies with BAAQMD guidance at both the project and the
cumulative level. Because health risk analyses are localized, a “list of projects” approach is often more
appropriate than the “summary of projections” approach to cumulative impacts because it identifies
other sources within proximity to the project under consideration. For the Proposed Project, no
cumulative projects have been identified that would alter the cumulative impacts analysis since the
cumulative projects identified have no sources in close proximity that would have a meaningful
contribution to the sensitive receptors and neighborhoods (i.e., maximum exposed locations). This
includes the proposed Waterfront Ballpark District at Howard Terminal Project (discussed further
below), whose nearest boundary is approximately 1.7 miles from the Proposed Project. Accordingly, the

3

One such alternative fuel is liquefied natural gas (LNG). LNG is in the very early stages of being used as a ship fuel.
A small number of container ships have been built to be compatible with future use of LNG, and a smaller number
are being built to run on LNG now. Early testing results from the use of LNG on a ferry show that LNG fueled marine
engines can achieve large reductions in NOx and PM over diesel fuel, over 90% (CARB 2020). However, it is too soon
to know whether LNG would be a viable option for bulk carriers. There are also a host of operational issues that
would need to be resolved such as where to purchase the LNG and how much it would cost.
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SEIR uses the conservative WOCAP estimates of existing health risk in West Oakland and adds the
highest numbers identified for the Proposed Project’s cancer risk (at the MEIR) and PM2.5
concentrations (at the MEIW). Based on this comparison, the SEIR concludes that the Proposed Project
would make a cumulatively considerable contribution to significant health risk impacts, but would not
result in a change in severity for cancer risk and non-cancer health impacts except for PM2.5
(Cumulative Impact AIR-2).

Cumulative Greenhouse Gas Emissions
Please see FSEIR Volume 1, Section 3.6 for a discussion of greenhouse gas emissions, including
calculation of the Proposed Project’s greenhouse gas (GHG) emissions before and after mitigation.
Greenhouse gas impacts are inherently cumulative; therefore, the analysis presented in the 2002 EIR as
Addended and the SEIR adequately analyzes the cumulative effect of GHG emissions.
The scope of this SEIR is limited to the incremental difference in the environmental impacts between the
OAB Area Redevelopment with the Proposed Project and the redevelopment plan analyzed in the 2002
EIR as Addended. Information about the effects of GHG emissions was known at the time the 2002 EIR
was certified (and subsequently addended). Thus, it is appropriate for the SEIR to use the same
methodology and thresholds as those contained in the 2002 EIR as Addended. As described in Sections
3.4.4 and 3.6.3 of the DSEIR, equipment and truck emissions, including GHG emissions, from the
Proposed Project are comparable to the GHG emissions that would be expected if the site were used as
a container terminal as assumed in the 2002 EIR as Addended. Nevertheless, for informational purposes,
the DSEIR provides analysis of GHG emissions and a comparison of air pollutant emissions using
BAAQMD’s 2011/2017 thresholds in Sections 3.4.4 and 3.6.3 of the DSEIR. At the time of publication of
this FSEIR, BAAQMD has not released any updated thresholds for GHG emissions that takes into account
the goals of Senate Bill (SB) 32 for GHG emissions beyond 2020.
The 2002 EIR as addended included SCA GCC-1: Greenhouse Gas Reduction Plan to address GHG
reductions. However, this would not apply to the Proposed Project; the Port’s completion of the 2020
and Beyond Plan, as the Seaport’s GHG reduction plan, satisfies the intent of this SCA. SCA AIR-2 and
Mitigation Measure ERA AQ-1 would also reduce GHG emissions by using newer and more fuel efficient
off-road and on-road sources including hybrid and electric equipment and vehicles.

Cumulative Hydrology and Water Quality
An EIR may determine, based on substantial evidence, that a project’s contribution to significant
cumulative impacts is not cumulatively considerable. Please see Section 4.6.4 of the DSEIR, which
identifies the permit requirements and best management practices that would prevent the Proposed
Project from making a cumulatively considerable contribution to San Francisco Bay water quality
impairments and turbidity.

Cumulative Transportation
Please see Section 4.6.6 of the DSEIR, which does not assume that the Proposed Project’s contribution
to cumulative transportation impacts would be less than significant. Instead, the DSEIR states that the
Proposed Project would contribute to the significant unavoidable cumulative traffic congestion impact
identified in the 2002 EIR as Addended, but would not substantially increase the severity of that impact.
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Consideration of Waterfront Ballpark District at Howard Terminal Project
The DSEIR does not analyze the cumulative impacts of the proposed Waterfront Ballpark District at
Howard Terminal Project (“Howard Terminal Project”) because the DSEIR was issued in November 2020,
whereas the Howard Terminal Project Draft EIR and its data on potential impacts did not become
available until February 26, 2021. At the request of BAAQMD, the Howard Terminal Project Draft EIR
analyzed the cumulative health impacts of the Howard Terminal Project together with the Proposed
Project based on the DSEIR (see Waterfront Ballpark District at Howard Terminal Draft EIR, p. 4.2-14).
The analysis included cancer risk and PM2.5 concentrations at the MEIR for the proposed Howard
Terminal Project and found that even using the most conservative assumptions, the contribution of the
Proposed Project would be minor and would not affect the Howard Terminal Project’s contribution to
these impacts or change the conclusion that the proposed Howard Terminal Project’s contribution to
these cumulative impacts would be significant and unavoidable.
Just as the Proposed Project would not contribute considerably to significant health effects from the
proposed Howard Terminal Project, the latter project would not contribute considerably to significant
health effects from the Proposed Project. The Proposed Project site is located approximately 1.7 miles
northwest of the nearest boundary of the proposed Howard Terminal Project. As shown by the wind
rose in Figure 2 of Appendix D of the DSEIR, prevailing winds in the area are out of the west-northwest,
thus placing the Howard Terminal downwind of the Proposed Project. Therefore, any contribution of the
proposed Howard Terminal Project to cancer risk and PM2.5 concentrations at the MEIR and the MEIW
for the upwind Proposed Project would be minor. Construction and operation of the proposed Howard
Terminal Project during operation of the Proposed Project would not affect the Proposed Project’s
contributions to these impacts or the conclusion that the Proposed Project’s contribution to cumulative
health impacts from increased PM2.5 concentrations would be significant and unavoidable.

Master Response 8: Consistency with the West Oakland
Community Action Plan
This master response addresses comments concerning the Proposed Project’s consistency with the West
Oakland Community Action Plan (WOCAP). BAAQMD identified West Oakland as a community with a
high cumulative pollution exposure burden under the emissions reduction planning process created in
response to Assembly Bill (AB) 617. WOEIP, BAAQMD, and the West Oakland Community Action Plan
Steering Committee (which included the Port of Oakland as a member) prepared the WOCAP for the
West Oakland Community Emissions Reduction Program (CERP). CARB approved the WOCAP on
December 5, 2019, at a public hearing at DeFremery Park in West Oakland. Port Staff, including Port
Executive Director Danny Wan, gave public testimony in support of WOCAP approval. The WOCAP
provides goals and strategies for emissions reductions in the West Oakland Community.
A discussion of WOCAP is included in Section 3.4.3 of the DSEIR and analyzed under Impact AIR-3. As
stated in the DSEIR, the overarching goal of the WOCAP is “[t]o protect and improve community health
by eliminating disparities in exposure to local air pollution.” As outlined in the DSEIR, the Port examined
the WOCAP recommended strategies and distinct actions suggested for Port-related hazardous air
pollutant emissions. The Port evaluated the feasibility of the distinct actions using the feasibility criteria
outlined in the 2020 and Beyond and results were presented to the public and the Board of Port
Commissioners in the Port’s 2020 and Beyond Annual Progress Report (Port 2020). Two of these actions
were determined to be feasible for the Seaport as a whole: 1) WOCAP Strategy #50 (also identified as
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2020 and Beyond Strategy #198) regarding using BAAQMD funding to upgrade tugs and barges, and 2)
WOCAP Strategy #26 (also identified as 2020 and Beyond Strategy #188) regarding establishing
dedicated truck parking and container staging in logistic areas. To supplement Table 3.4-11 of the DSEIR
and the 2020 and Beyond Annual Progress Report regarding Port-related WOCAP strategies, the below
table outlines the Proposed Project mitigation and features that align with WOCAP strategies as
indicated and described in Table 2-1.

Table 2-1. Proposed Project-related West Oakland Community Action Plan Strategies
WOCAP
Strategy
#

Description

Proposed Project Implementation

19

The Port of Oakland adopts an Electrical
Infrastructure Plan for the maritime
waterfront areas of Oakland. This Plan
seeks to remove barriers to adoption of
zero-emission trucks, such as cost, land,
and ownership of charging equipment.

The Proposed Project would use electric
trucks, or alternative technology approved
by the Port, and covered loads for travel
between the Proposed Project site and
the Central Concrete plant, which would
eliminate the Applicant’s current use of
diesel trucks serving the Central Concrete
Plant on West Grand Avenue and Peralta
Street. Future trucks that would serve the
Proposed Project to and from the Central
Concrete Plant would also be required to be
electric or alternative technology approved
by the Port.

27

The City of Oakland and other appropriate
local agencies limit fugitive dust from
construction activity through better
enforcement of existing regulations and
permit requirements.

The Proposed Project would implement SCA
AIR-2, Construction-Related Air Pollution
Controls for Dust and Equipment Emissions
during construction. See Appendix H, Eagle
Rock Aggregates Oakland Terminal
Mitigation Monitoring and Reporting
Program.

36

The City of Oakland requires industrial and
warehouse facilities to provide electrical
connections for electric trucks and
transport refrigeration units in support of
CARB regulations.

See Proposed Project Implementation
description for WOCAP Strategy #19 above
regarding electric trucks.
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Description

Proposed Project Implementation

37

The Port of Oakland, as part of the 2020
and Beyond Seaport Air Quality Plan,
supports the transition to zero-emission
drayage truck operations, including setting
interim year targets out to 2035,
coordinating an extensive zero-emission
truck commercialization effort, working
with the City of Oakland to amend local
ordinances to increase the allowable weight
limits for single-axle, zero-emission trucks
on local streets located within the Port and
the Oakland Army Base/Gateway areas, and
developing an investment plan for needed
upgrades to the Port’s electrical
infrastructure. The Port of Oakland also
works with the California Public Utilities
Commission and the California Energy
Commission to study the development of
time-of-day electric rate structures
favorable to truck operators.

See Proposed Project Implementation
description for WOCAP Strategy #19 above
regarding electric trucks.

39

The City of Oakland, consistent with the
West Oakland Truck Management Plan: 1)
improves signage regarding existing truck
routes; 2) works with businesses on
preferred routes to use when destinations
are not located on truck routes; and 3) adds
to, or changes, truck routes and prohibited
streets.

Designated truck routes for haul trucks have
been outlined to avoid Interstate-880
between W. Grand Avenue and 7th Street.
See the updated Chapter 2 of the DSEIR
(Volume I of the FSEIR), Figure 1 of the
Response to Comments (Volume 3 of
FSEIR), and the Response to Comment A-2.
This requirement is included in the
Applicant’s lease agreement with the Port.

59

The City of Oakland increases the
frequency of street sweeping to decrease
road dust, particularly on streets adjacent
to schools, on designated truck routes, and
on streets near freeways. The California
Department of Transportation increases the
frequency of street sweeping along the I880, I-980, and I-580 freeways.
Consideration is given to technology and
techniques that avoid resuspending road
dust.

The Applicant shall sweep on-site roads a
minimum of twice daily during all days of
operation. All haul truck tires shall be
washed at the Project site exit. See revised
Mitigation Measure ERA AQ-1.
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Description
The Port of Oakland implements a Clean
Ship Program to increase the frequency of
visits by ships with International Maritime
Organization Tier 2 and Tier 3 engines.

Proposed Project Implementation
Tier 2 ships are required for an escalating
percentage of the vessels calls. See revised
Mitigation Measure ERA AQ-1.

The WOCAP established 2025 and 2030 target concentration levels for West Oakland neighborhoods
with respect to DPM, PM2.5, and cancer risk. As indicated in the WOCAP’s analysis of projected
implementation of existing measures and growth sources, the Zone 1 neighborhood (Prescott), which is
the primary area that would be affected by the Proposed Project activities, would meet the 2025 target
for DPM and cancer risk but would exceed the PM2.5 target levels for this neighborhood. With the plan
measures referenced in the WOCAP, the Zone 1 neighborhood would be further below DPM and cancer
risk, but would still remain above the PM2.5 target levels.
Reaching 2030 goals will depend on implementing new technology and availability of funding to
accelerate fleet turnover and use of electric vehicles and other technology deemed not feasible based
on cost effectiveness. As part of AB 617, communities will be given funding to implement and accelerate
implementation of technology to overcome the cost effectiveness barrier. This is a key component of
the legislation to ensure that the community and sources operating in those areas have access over time
to such funding mechanisms. The Port anticipates that future grant funding may be available under AB
617 to convert a number of trucks operating in and around the West Oakland area, including some
trucks serving the Seaport area, to zero emissions vehicles. Additionally, California Hybrid and ZeroEmission Truck and Bus Voucher Incentive Project (HVIP) funding is also currently available to aid in the
purchase of zero emissions drayage trucks. As part of revised Mitigation Measure ERA-AQ-1, both the
Port and the Applicant would be committed to seeking these and other funding opportunities
throughout the term of the Proposed Project lease. Given this, the DSEIR correctly concluded that it
would not be in conflict with the goals of the WOCAP and would also be consistent with all measures
identified that are applicable to the Proposed Project.

Master Response 9: Stakeholder Engagement and
Environmental Justice
This master response addresses comments raising concerns regarding stakeholder engagement,
community outreach, the equity and cultural relevancy in the Proposed Project’s outreach and
engagement, environmental justice, and economic benefits of the Proposed Project.
The Port met with WOEIP, an advocate for environmental justice for the West Oakland community, to
review and discuss the Proposed Project and listen to community input. The Applicant also attended
tings with community stakeholders as outlined below. Five meetings were hosted by the Port from
November 2019 through April 2021; the meeting topics discussed and follow-up identified are
summarized below.
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November 13, 2019 – this meeting included an overview of the Proposed Project, a discussion of
potential project impacts and benefits, and a discussion of the CEQA review process.
Stakeholders gave feedback on concerns and ideas for impact reduction and jobs benefits.
Attendees included the Port, Applicant, and WOEIP.
February 6, 2020 – this meeting included a discussion of the details and assumptions to be used
in the air quality modeling, the use of a supplemental EIR to comply with CEQA, and potential air
emissions reduction measures. Attendees included the Port, Applicant, and WOEIP.
August 27, 2020 – this meeting provided a review of the DSEIR schedule and feedback on
permanent truck parking and how to stay abreast of a feasibility analysis for relocating Central
Concrete. Attendees included the Port and WOEIP.
December 21, 2020 – this meeting included a more detailed discussion of jobs, the possibility of
covering aggregate trucks driving through West Oakland, and the Applicant’s existing operations
at Richmond. Attendees included the Port and WOEIP.
April 13, 2021 – this meeting included updates regarding Proposed Project changes including
revised mitigation measures in response to comments received on the DSEIR and based on
further negotiations with the Applicant, an updated schedule for the lease approval, SEIR
certification, and construction of the Project. Attendees included the Port and WOEIP.
The Port also held two meetings with the BAAQMD on December 7, 2020, to discuss air quality impacts,
emissions reduction measures, and potential permit requirements and on January 13, 2021, to respond
to follow-up questions from BAAQMD regarding the Applicant’s permit application.
On April 22, 2021, the Port met with BCDC to discuss the BCDC permit application process for the
Proposed Project.
To support public review and comment of the DSEIR and to encourage broad and various forms of
outreach, the Port posted the Notice of Availability (NOA) of the Draft SEIR on the Port website;
published the NOA in local papers; distributed the NOA via email to the Port’s Maritime stakeholder list,
community groups, local government officials, and all parties who specifically commented on the Notice
of Preparation (NOP); and posted the NOA near the Project Site. To address potential inequity with
engagement, the NOA also stated that information could be made available in different languages upon
request. The Port held two public meetings to solicit community feedback during the public comment
period and offered that other accessible accommodations could be made during the public meetings
upon request. The meetings were both held on December 9, 2020, one in the morning and one in the
evening to accommodate community stakeholders’ varied schedules. Between the two meetings,
approximately six community members attended the meetings.
The Port completed this Project-focused engagement in the context of the Port’s broader stakeholder
engagement activities. For years, the Port has engaged with the local community to understand and
address the effects of Port operations. The Port created the Social Responsibility Division (SRD) to
provide multiple public forums to update residents on Port projects, listen carefully to citizen feedback,
and follow up on suggestions and complaints. These forums range from monthly office hours in the
community to an online chat feature and provide numerous opportunities for the community to provide
feedback on Port operations, including any air quality concerns during Proposed Project operation.
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To specifically address air quality concerns, the Board approved the Maritime Air Quality Improvement
Plan (MAQIP) in 2009 to reduce diesel particulate emissions from Seaport-related equipment sources by
85% by 2020. The MAQIP was developed through an extensive public stakeholder participation process.
The Port convened the MAQIP Task Force in 2007 to develop goals and actions to guide air quality
improvement efforts at the Seaport. Four Co-Chairs consisting of representatives of community
(WOEIP), regulatory agency (BAAQMD), industry, and the Port led the 35-member Task Force in
developing guiding principles, goals and implementation measures for the MAQIP. The MAQIP Task
Force transitioned to the 2020 and Beyond Task Force in May 2018. The Port again conducted an
extensive public stakeholder participation process, through a Steering Committee of Co-Chairs (WOEIP,
BAAQMD, industry, and Port representatives) and a Task Force. The Task Force itself included public
agencies, community members, industry representatives, and representatives of elected officials. The
Board approved the 2020 and Beyond Plan in 2019; the Steering Committee and the Task Force continue
their involvement in implementing the plan to continue emissions reductions.
In order to bring together individual engagement activities for more comprehensive engagement, the
Port is establishing the Seaport Stakeholder Group (SSG). The Seaport Stakeholder Group will be an
advisory group that provides input, guidance, collaboration, and direction on the Port’s Maritime
business strategies and priorities. For the short-term, the SSG will advise on the Seaport Land Use Plan
and for the long-term, the SSG will provide on-going counsel on Maritime-related policy, business, and
community topics. In addition to the SSG, ad-hoc and technical advisory committees will be created as
needed. The Port considers the SSG to be an appropriate forum to discuss and address concerns with
new development such as the Proposed Project, including details such as the implementation of the
Proposed Project Operations Air Quality Plan as part of Mitigation Measure ERA AQ-1.
As noted in several comments and in the WOCAP, the Seaport is adjacent to the West Oakland
community, an identified disadvantaged community that experiences higher rates of health issues than
surrounding communities. The Port recognizes that the West Oakland community has borne a
disproportionate burden of pollution and associated health risks and recognizes the importance of
integrating environmental justice principles. To help correct this inequity, the Port has implemented
numerous emissions reductions strategies through the MAQIP and 2020 and Beyond as described
above; the Port’s efforts have reduced diesel particulate emissions by 80% between 2005 and 2017,
reducing the pollution experienced by this community (Port of Oakland 2018). In addition, the Port is
soliciting and considering community input in making decisions that affect the community through the
engagement activities discussed above. The Port was an active participant in the development of the
community’s WOCAP to protect and improve community health by eliminating disparities in exposure to
local air pollution. See Sections 3.4.1 and 3.4.4 of the DSEIR, which include a discussion on the Proposed
Project’s consistency with the WOCAP, as well as the WOCAP strategies that the Port has included in its
2020 and Beyond Plan to reduce and exposures to PM2.5, diesel particulate matter (DPM), and TACs in
neighboring communities.
Because SB 1000 applies to the preparation of general plans and the Port does not have a general plan,
SB 1000 is not the appropriate vehicle for the Port to address environmental justice principles. The City
of Oakland prepares and adopts the general plan for the City of Oakland, including the Port, and the City
has not yet adopted an environmental justice element of its general plan pursuant to SB 1000.
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The Port would require a number of measures, resulting in large part from the stakeholder engagement
described above and based on comments received on the DSEIR, to address air emissions and exposure
as part of the Proposed Project. Specific measures include:
▪

Equipment used during construction would be Tier 4 except when certain equipment may not
be available (see Mitigation Measure ERA AQ-2)

▪

Electric trucks with covered loads to serve the concrete facility in West Oakland (see Mitigation
Measure ERA AQ-1)

▪

Truck routing that avoids I-880 between 7th Street and West Grand

▪

Washing all haul truck tires before leaving the Project site (see Mitigation Measure ERA AQ-1)

▪

Frequent road cleaning (see Mitigation Measure ERA AQ-1)

▪

Low or no emissions from on-site equipment (see Mitigation Measure ERA AQ-1)

▪

Emissions capture and control system pilot project (see Mitigation Measure ERA AQ-1)

▪

Vegetation planting on the west side of Maritime Street (see Mitigation Measure ERA AQ-1)

Several comments question the economic benefits of the Proposed Project for the West Oakland
community. Although CEQA does not require discussion of economic benefits, the information is
provided here to respond to stakeholder comments. The Proposed Project would provide both direct
and indirect economic benefits:
▪

The Proposed Project would sponsor one full-time paid internship at the facility, in coordination
with West Oakland Job Resource Center (WOJRC). Each internship trainee would be trained in
office and field operations for a 3-6-month period. The WOJRC was established in 2012, as an
outgrowth of the City of Oakland’s Local Hire Ordinance, to assist OAB employers in fulfilling
their 50% local and 25% economically disadvantaged hiring goals.

▪

The Proposed Project would offer employment placement opportunities for the International
Longshore Workers Union (ILWU).

▪

The Proposed Project would offer a total of up to six direct job opportunities for specific
positions at the terminal that include one weigh master, one laborer, one street sweeper, and
two or three equipment operators. These positions would be Teamster positions with
preference from the WOJC for initial hiring and vacancies.

▪

The Port and the Applicant would each donate $50,000 to the WOJRC for a combined total
donation of $100,000.

▪

The Proposed Project would import high-strength construction aggregates that are used in
structural concrete for projects such as high-rise buildings and transportation infrastructure,
including projects in the West Oakland community. Thus, the Proposed Project would support
indirect jobs through the various construction projects and jobs related to trucking and the
trades.
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▪

The Proposed Project would assist in meeting regional demand for materials. As shown in
Exhibit 169 of BCDC’s 2019-2050 Bay Area Seaport Forecast, over half of the aggregate sources
in the state of California have only an 11 to 30 year remaining supply, suggesting the need to
import aggregates will increase in this timeframe.

▪

The Proposed Project would contribute to the Port’s revenue stream and support ongoing
Seaport operations and activities. As documented in The Economic Impact of the Port of Oakland
(October 9, 2018), the Seaport generates 11,393 direct jobs; 10,507 induced jobs (purchases
such as food, housing, and medical care by those employed in direct jobs); and 5,831 indirect
jobs (purchases such as maintenance and repair by firms providing the direct cargo and vessel
services). Approximately 23% of the direct jobs are filled by residents of Oakland and 30% by
residents of Alameda County other than Oakland.

The Port currently engages in efforts to provide contracts to local businesses and jobs for workers left
out of traditional employment processes. For example, the Port’s Maritime and Aviation Project Labor
Agreement (MAPLA) serves as the Port’s and building Trades’ agreement for construction projects. The
MAPLA provides economic opportunities to local small businesses, contributes workforce training
dollars to community training programs, and supports local hire career in construction.
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INDIVIDUAL RESPONSES TO COMMENTS

This chapter contains copies of the unique comment letters received on the Draft Supplemental
Environmental Impact Report (DSEIR) and provides individual responses to the comments contained in
each of the comment letters. Each individual letter within this chapter has been assigned a letter code
(e.g., A, B, etc.) and individual comments within each letter have been numbered consecutively in the
left margin. Brackets are placed adjacent to individual comments to indicate the extent of the comment.
Each comment letter is followed by the Port of Oakland’s (Port’s) responses to that letter, with the
responses numbered to correspond with the comments marked on the letter. Responses to comments
received at the public meetings on the DSEIR are provided at the end of this chapter in Section 3.3.
Where appropriate, responses to individual comments in this chapter refer the reader to the applicable
master response(s), which are provided in Chapter 2.

3.1 List of Unique Comment Letters
Table 3-1 presents the list of comment letters received on the DSEIR. The comment letters are organized
by type: (1) state agencies; (2) local agencies; and (3) additional stakeholder groups. No federal agencies
or individuals commented on the DSEIR.

Table 3-1. List of Unique Comment Letters
Letter
Code

Commenter Name

Commenter Agency / Organization

Letter Date

State Agencies
A

Heather Arias

California Air Resources Board

December 21, 2020

B1

Abigail Blodgett

California Department of Justice

C2

Elizabeth Chung

California Department of Toxic
Substances Control

D

Nicole Dobroski

California State Lands Commission

January 8, 2021

East Bay Municipal Utility District

December 17, 2020

January 15, 2021
December 17, 2020

Local Agencies
E

David J. Rehnstrom

1

Letter B from the California Department of Justice was received on January 15, 2021 after the end of the public
comment period which ended on January 8, 2021.
2

Letter C from the California Department of Toxic Substances Control was received as an email correspondence, but
is referred to as a letter.
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Commenter Name

Commenter Agency / Organization

Letter Date

F

Greg Nudd

Bay Area Air Quality Management District

January 8, 2021

G

Cody Aichele-Rothman

San Francisco Bay Conservation and
Development Commission

January 8, 2021

Additional Stakeholder Groups
H

Laura D. Beaton

Shute, Mihaly & Weinberger, LLP

January 8, 2021

I

Margaret Gordon, Brian
Beveridge, David Peters,
Karin MacDonald, Iyassu
Essayas, Ray Kidd, Igor
Tregrub, Marcus Johnson,
David Gassman, Melinda
Howard-Herrarte, Virginia
Reinhart, Jimmy O’Dea

West Oakland Environmental Indicators
Project

January 8, 2021

3.2 Comment Letters and Responses to Comments
This section presents copies of the unique comment letters received on the DSEIR. Each letter includes
labels indicating a separate comment in which a response has been provided specific to that comment.
Labeled letters are presented first, followed by responses specific to the letter. Unlabeled comment
letters are available online at the Port’s website at:
https://www.portofoakland.com/community/environmental-stewardship/maritime-air-qualityimprovement-plan/
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3.2.1

State Agencies

Letter A: California Air Resources Board (December 21, 2020)

December 21, 2020

Annotated Comment Letter A

Khamly Chuop
Associate Environmental Planner/Scientist
Port of Oakland
Environmental Programs and Planning Division
350 Water Street
Oakland, California 94607
Submitted via email: kchuop@portoakland.com
Dear Khamly Chuop:
Thank you for providing the California Air Resources Board (CARB) with the opportunity
to comment on the Eagle Rock Aggregates Oakland Terminal Project (Project) Draft
Supplemental Environmental Impact Report (DSEIR), State Clearinghouse
No. 2001082058. The applicant, Eagle Rock Aggregates (ERA), plans to move its
current Richmond Marine Terminal activities to the Port of Oakland (Port), which is the
lead agency for California Environmental Quality Act (CEQA) purposes. The Project
would allow for the importation, storage, and distribution of 2,500,000 tons per year of
bulk construction aggregates at Berths 20, 21, and 22 of the Port. Once in operation,
the Project would result in up to 48 ocean-going calls per year and up to 375 daily haul
truck trips along local roadways. Although the Project would result in a decrease of nine
barge trips per year (from 85 to 76 trips) as compared to existing conditions, the total
annual travel distance for these barges would increase by approximately 146 miles.
Freight facilities, like the one proposed in the Project, can result in high volumes of
heavy-duty diesel trucks, ocean-going vessels, tug boats, and operation of on-site
equipment (e.g., forklifts and yard tractors) that emit toxic diesel emissions, and
contribute to regional air pollution and global climate change. 1

A-1

Governor Gavin Newsom signed Executive Order N-79-20 on September 23, 2020.
The executive order states: “It shall be a goal of the State that 100 percent of in-state
sales of new passenger cars and trucks will be zero-emission by 2035. It shall be a
further goal of the State that 100 percent of medium- and heavy-duty vehicles in the
State be zero-emission by 2045 for all operations where feasible and by 2035 for
drayage trucks. It shall be further a goal of the State to transition to 100 percent
zero-emission off-road vehicles and equipment by 2035 where feasible.” The executive
order further directs the development of regulations to help meet these goals. To
1.

With regard to greenhouse gas emissions from this project, CARB has been clear that local governments and project proponents
have a responsibility to properly mitigate these impacts. CARB’s guidance, set out in detail in the Scoping Plan issued in 2017,
makes clear that in CARB’s expert view, local mitigation is critical to achieving climate goals and reducing greenhouse gases below
levels of significance.
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ensure that lead agencies, like the Port, stay in step with evolving scientific knowledge
to protect public health from adverse air quality and greenhouse gas impacts from the
transportation sector, which serves as the basis of the Governor’s
Executive Order N-79-20, CARB urges the Port to require all marine vessels, trucks,
locomotives, and off-road vehicles and cargo handling equipment servicing the Project
to transition to zero-emission prior to or by 2035.
I.

A-2

3. Individual Responses to Comments

The Project Would Increase Exposure to Air Pollution in Disadvantaged
Communities

The Project, if approved, will increase freight haul truck traffic along existing roadways
over baseline conditions. This increase in traffic will expose nearby disadvantaged
communities to further elevated levels of air pollution. Addressing the disproportionate
impacts that air pollution has on disadvantaged communities is a pressing concern
across the State, as evidenced by statutory requirements compelling California’s public
agencies to target these communities for clean air investment, pollution mitigation, and
environmental regulation. The following three pieces of legislation need to be
considered and included in the Final Supplemental Environmental Impact Report
(FSEIR) when developing a project like this in disadvantaged communities:
a.

A-3

Senate Bill 535 (De León, 2012)

Senate Bill 535 (De León, Chapter 830, 2012) 2 recognizes the potential vulnerability of
low-income and disadvantaged communities to poor air quality and requires funds to be
spent to benefit disadvantaged communities. The California Environmental Protection
Agency (CalEPA) is charged with the duty to identify disadvantaged communities.
CalEPA bases its identification of these communities on geographic, socioeconomic,
public health, and environmental hazard criteria (Health and Safety Code,
section 39711, subsection (a)). In this capacity, CalEPA currently defines a
disadvantaged community, from an environmental hazard and socioeconomic
standpoint, as a community that scores within the top 25 percent of the census tracts,
as analyzed by the California Communities Environmental Health Screening Tool
Version 3.0 (CalEnviroScreen). 3 The census tracts containing the residences closest to
the Project site score well within the top 25 percent for Pollution Burden, 4 and are
considered disadvantaged communities; therefore, CARB urges the Port to ensure that
the Project does not further adversely impact neighboring disadvantaged communities.

2.

Senate Bill 535, De León, K., Chapter 800, Statutes of 2012, modified the California Health and Safety Code, adding § 39711,
§ 39713, § 39715, § 39721and § 39723.

3.

“CalEnviroScreen 3.0.” Oehha.ca.gov, California Office of Environmental Health Hazard Assessment, June 2018,
https://oehha.ca.gov/calenviroscreen/report/calenviroscreen-30.

4.

Pollution Burden represents the potential exposures to pollutants and the adverse environmental conditions caused by pollution.
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b.

A-4

Senate Bill 1000 (Leyva, 2016)

Senate Bill 1000 (SB 1000) (Leyva, Chapter 587, Statutes of 2016) 5 amended
California’s Planning and Zoning Law. SB 1000 requires local governments that have
identified disadvantaged communities to incorporate the addition of an environmental
justice element into their general plans upon the adoption or next revision of two or
more elements concurrently on or after January 1, 2018. SB 1000 requires
environmental justice elements to identify objectives and policies to reduce unique or
compounded health risks in disadvantaged communities. Generally, environmental
justice elements will include policies to reduce the community’s exposure to pollution
through air quality improvement. SB 1000 affirms the need to integrate environmental
justice principles into the planning process to prioritize improvements and programs that
address the needs of disadvantaged communities.
c.

Assembly Bill 617 (Garcia, 2017)

The state of California has emphasized protecting local communities from the harmful
effects of air pollution through the passage of Assembly Bill 617 (AB 617) (Garcia,
Chapter 136, Statutes of 2017). 6 AB 617 requires new community-focused and
community-driven action to reduce air pollution and improve public health in
communities that experience disproportionate burdens from exposure to air pollutants.
In response to AB 617, CARB established the Community Air Protection Program with
the goal of reducing exposure in communities heavily impacted by air pollution.

A-5

ERA plans to move its current Richmond Marine Terminal activities to the Port of
Oakland. However, ERA may repurpose the Richmond Marine Terminal to serve other
bulk material needs in the future. If this were to occur, the Project would increase air
pollutant emissions within the West Oakland Community and activities at ERA’s
repurposed Richmond Marine Terminal would then increase air pollutant emissions
within the Richmond-San Pablo Community. These communities are 2 of 13
communities statewide chosen by CARB thus far for inclusion in the Community Air
Protection Program. 7 These two communities were selected for both community air
monitoring and the development of an emissions reduction program due to their high
cumulative exposure burden, the presence of a significant number of sensitive
populations (children, elderly, and individuals with pre-existing conditions), and the
socioeconomic challenges experienced by the residents. While the Richmond-San
Pablo Community is just beginning its process under AB 617, CARB approved the West
Oakland Community’s emissions reduction program in December 2019, which included
several measures associated with reducing emissions from Port operations. By moving
5.

Senate Bill 1000, Leyva, S., Chapter 587, Statutes of 2016, amended the California Health and Safety Code, § 65302.

6.

Assembly Bill 617, Garcia, C., Chapter 136, Statutes of 2017, modified the California Health and Safety Code, amending
§ 40920.6, § 42400, and § 42402, and adding § 39607.1, § 40920.8, § 42411, § 42705.5, and § 44391.2.

7.

CARB, Community Air Protection Program Selection Process, https://ww2.arb.ca.gov/capp-selection.
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cont.

A-6

A-7

A-8

ERA’s operations from the Richmond-San Pablo Community to the West Oakland
Community, CARB is concerned the Project would contribute to air quality and public
health impacts within the two disadvantaged communities.
The CalEnviroScreen scores for both the Richmond-San Pablo Community and the
West Oakland Community are in the top 15 percent, indicating that the area is home to
some of the most vulnerable neighborhoods in the State. The air pollution levels in both
of these communities routinely exceed State and federal air quality standards.
Health-harming emissions, including particulate matter (PM), toxic air contaminants, and
diesel particulate matter (diesel PM) generated during the construction and operation of
the Project may further negatively impact nearby disadvantaged communities, which are
already disproportionately impacted by air pollution from existing rail and other freight
operations, as well as stationary sources of air pollution. CARB urges the Port to
coordinate and discuss the Project with steering committees representing the
Richmond-San Pablo Community and the West Oakland Community prior to the
approval of the FSEIR to ensure that the Project will be consistent with the West
Oakland community emissions reduction program and the development of the
Richmond-San Pablo Community emission reduction program.
AB 617 required CARB and the Bay Area Air Quality Management District (BAAQMD)
to create a highly-resolved inventory of air pollution sources within the Richmond-San
Pablo Community to the West Oakland Community. CARB can share these community
emissions inventories with the Port to aid in the FSEIR cumulative impact analysis.
II.

A-9

3. Individual Responses to Comments

If the Richmond Marine Terminal is later used to Support the Project
Operations Those Air Pollutants Should be Accounted for in the DSEIR and
associated HRA

According to Chapter 2 (Project Description) of the DSEIR, ERA plans to move its
current operations from the Richmond Marine Terminal to the proposed Project site;
However, ERA conducts other operations at the Richmond Marine Terminal, and those
operations, and their associated air pollution emissions, will remain unchanged. The
DSEIR further states that ERA may repurpose Richmond Marine Terminal to serve
other bulk material needs. It is unclear in the DSEIR what remaining operations will
continue at the Richmond Marine Terminal or how ERA’s operations in Richmond will
change in the future or be related to the Project. The DSEIR did not specify which air
pollutant emission sources (e.g., haul trucks, marine vessels, onsite equipment, etc.)
will remain in the Richmond Marine Terminal or account for these sources in the
Project’s air quality impact analysis or Health Risk Assessment (HRA).
CEQA requires a lead agency to evaluate the environmental impacts from the project,
as a whole. To the extent that a future project is a reasonably foreseeable
consequence of the initial project and the future project or action is of such significance
that it will likely change the scope or nature of the initial project or its adverse impacts
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cont.

on the environment, then the DSEIR must include an analysis of the environmental
effects of such a future project or action. (Laurel Heights Improvement Association v.
Regents of University of California (1988) 47 Cal.3d 376, 396.) As previously discussed
under Section I of this letter, the Richmond Marine Terminal is located within the
Richmond-San Pablo Community, which has been designated as a disadvantaged
community under AB 617. The Project proposes to move a large construction
aggregate terminal from one disadvantaged community to another while maintaining all
other on-going operations in Richmond. If the Richmond Marine Terminal will later be
used to support Project-related activities, CARB is concerned that the Project will result
in air quality and public health impacts in two disadvantaged communities rather than
the one already evaluated in the DSEIR. As required by CEQA, CARB urges the Port to
include a detailed project description of ERA’s operations that will continue at the
Richmond Marine Terminal in the FSEIR if they can be construed as a reasonably
foreseeable consequence of the Project, and include any indirect air pollutant emission
sources that may result from those operations in the FSEIR’s air quality impact analysis
and HRA.
III.

A-10

The Port and Applicant Should do More to Reduce the Emissions of
Fugitive Dust from Aggregates Stored Within the Project Site and
Transported Along Local Roadways

According to Chapter 2 (Project Description) of the DSEIR, the construction aggregate
will be washed prior to being delivered to the Project site, and the stored construction
aggregate piles would be sprayed with up to 10,000 gallons of water per day to maintain
a moisture content ranging from 1 to 8 percent. To further reduce the emissions of
on-site and off-site fugitive dust, CARB urges the Port to include a design measure in
the FSEIR requiring all construction aggregate piles to be completely covered and all
trucks transporting construction aggregate to be sprayed and covered prior to exiting
the Project site.
IV.

A-11

3. Individual Responses to Comments

The Project’s Air Quality Mitigation Measures Improperly Defer Mitigation

The DSEIR includes Mitigation Measures ERA AQ-1 and AQ-2 to reduce the Project’s
significant impact on air quality. Mitigation Measure ERA AQ-1 would require the ERA
to prepare and implement an Operations Air Quality Plan (Plan) and Mitigation Measure
ERA AQ-2 would require all off-road construction equipment used during Project
construction to be equipped with Tier 4 or equivalent engines. Once prepared, ERA will
submit the Plan to the Port prior to the start of the Project’s operations. According to
Mitigation Measure ERA AQ-1, the Plan would include, at minimum, the purchase and
use of hybrid-electric front end loaders and electric sweepers, and require the ERA to
provide the Port with an annual written inventory of all equipment used within the
Project site.
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Mitigation Measures ERA AQ-1 and AQ-2, as written, improperly defer mitigation in
violation of CEQA. Although the Plan required under Mitigation Measure ERA AQ-1
would include measures that could reduce the Project’s on-site operational emissions,
these measures are not enforceable and do not provide adequate detail to reduce the
Project’s significant impact on air quality. CEQA prohibits the deferral of mitigation
measures to some future time. (Title 14 California Code of Regulations
(CCR) § 15126.4(a)(1)(B).) “The specific details of a mitigation measure; however,
may be developed after a project’s approval, when it is impractical or infeasible to
include those details during the project’s environmental review, provided that the
agency (1) commits itself to the mitigation, (2) adopts specific performance standards
the mitigation will achieve, and (3) identifies the types of potential action(s) that can
feasibly achieve that performance standard that will be considered, analyzed, and
potentially incorporated in the mitigation measure.” (Ibid.)

A-11
cont.

A-12

Mitigation Measure ERA AQ-1 asks the applicant to prepare an “Operations Air Quality
Plan” (Plan), yet the mitigation measure does not provide a performance standard that
the Plan will achieve. For instance, Mitigation Measure ERA AQ-1 does not provide the
level of detail to ascertain how many “hybrid-electric front-end loaders with engines
conforming to U.S. EPA’s Tier 4 Final (Tier 4F) emissions standards” will be purchased
and when they have to be purchased to achieve the desired mitigation of air quality
impacts. Rather, this requirement is open-ended and could entail the applicant simply
purchasing the front-end loaders several years after Project approval, resulting in
unmitigated adverse environmental effects on nearby disadvantaged communities’ air
quality. Finally, Mitigation Measure ERA AQ-1 is unenforceable because it lacks
specific targets that the applicant must meet on an annual basis to comply with the
requirements of the mitigation measure. Similarly, Mitigation Measure ERA AQ-2 defers
the mitigation to a future time in violation of CEQA because it does not provide a
performance standard for determining when the “possible exception” to the Tier 4
emission requirement applies to certain equipment. Furthermore, Mitigation Measure
ERA AQ-2 leaves it up to the applicant to decide when certain types of equipment are
unavailable, which makes the mitigation measure virtually unenforceable since there is
no objective standard for determining what constitutes unavailability.
CARB urges the Port to not defer mitigation that can be done in the DSEIR. Where
several measures are available to mitigate an impact, CEQA requires each measure to
be discussed in the EIR (see title 14 CCR § 15126.4(a)(1)(B)). Furthermore, CEQA
requires that all feasible mitigation measures be incorporated into the EIR before a lead
agency can determine if an impact is still significant and unavoidable (see California
Public Resources Code§ 21081; title 14 CCR §§ 15092, 15126.2(b)). To meet these
requirements, CARB urges the Port and ERA to include the following mitigation
measures in the FSEIR.
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•

Prior to the start of Project operations, require all service equipment used within
the Project site to be completely zero emission. This equipment is widely
available. ERA shall provide the Port with a detailed list of on-site equipment that
has been replaced with zero-emission equipment.

•

Prior to the start of Project operations, include contractual language with truck
operators serving the Project site that requires the following: all heavy-duty trucks
entering or on the Project site to be model year 2014 or later; require an
enforceable schedule, with annual reporting requirements, that expedites the
transition of all heavy-duty trucks entering or on the Project site to zero-emission
vehicles, with the goal to be fully zero-emission beginning in 2030.

•

Prior to the start of Project operations, require all tug and ocean-going vessels
supporting Project operations to be equipped with Tier 4 or cleaner engines.
ERA shall provide the Port with a detailed list of tug and ocean-going vessels that
have been replaced or retrofitted to meet Tier 4 or cleaner emission standards.

A-12
cont.

V.

A-13

A-14
A-15
A-16
A-17

A-18

Conclusion

CARB is concerned about the: Project’s potential public health impacts, lack of
mitigation measures presented in the DSEIR, omission of statutory considerations that
address the disproportionate impacts of air pollution on disadvantaged communities,
and absence of information related to public outreach. The Project would result in the
development of a large construction aggregate terminal near the West Oakland
Community while maintaining their existing operations at the Richmond Marine Terminal
located near the Richmond-San Pablo Community. Both of these communities have
been designated as disadvantaged communities under AB 617. The Port should
include in the FSEIR a detailed project description of ERA’s operations that would
continue at the Richmond Marine Terminal and include any Project-related air pollutant
emission sources resulting from those operations in the FSEIR. The Port should also
include a design measure in the FSEIR that requires all on-site aggregate piles to be
covered, and all trucks transporting construction aggregate to be sprayed and covered
prior to exiting the Project site. Lastly, the FEIR should include all feasible mitigation
measures listed under Section IV, above, to reduce the Project’s significant and
unavoidable impact on air quality.
Given the breadth and scope of projects subject to CEQA review throughout California
that have air quality and greenhouse gas impacts coupled with CARB’s limited staff
resources to substantively respond to all issues associated with a project, CARB must
prioritize its substantive comments here based on staff time, resources, and its
assessment of impacts. CARB’s deliberate decision to substantively comment on some
issues does not constitute an admission or concession that it substantively agrees with
the lead agency’s findings and conclusions on any issues on which CARB does not
substantively submit comments.
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CARB appreciates the opportunity to comment on the DSEIR for the Project and can
provide assistance on zero-emission technologies and emission reduction strategies, as
needed. If you have questions, please contact Stanley Armstrong, Air Pollution
Specialist, at stanley.armstrong@arb.ca.gov.
Sincerely,

Heather Arias, Chief
Transportation and Toxics Division
cc:

See next page.
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(via email)
State Clearinghouse
state.clearinghouse@opr.ca.gov
Carlo De La Cruz
Senior Campaign Representative
Sierra Club
carlo.delacruz@sierraclub.org
Henry Hilken
Director of Planning and Climate Protection
Bay Area Air Quality Management District
hhilken@baaqmd.gov
Ms. Margaret Gordon
Co-Director
West Oakland Environmental Indicators Project
margaret.woeip@gmail.com
Gregory Nudd
Deputy Air Pollution Control Officer
Bay Area Air Quality Management District
gnudd@baaqmd.gov
Paul Cort
Staff Attorney
Earth Justice
pcort@earthjustice.org
Dave Vintze
Air Quality Planning Manager
Bay Area Air Quality Management District
dvintze@baaqmd.gov
Areana Flores
Environmental Planner
Bay Area Air Quality Management District
aflores@baaqmd.gov
Continued next page.

3-11
Eagle Rock Aggregates Oakland Terminal Project
Final Supplemental Environmental Impact Report
Volume 3 of 3 – Comments and Responses to Comments

November 2021

Port of Oakland

cc:

3. Individual Responses to Comments

(continued)
Matthew Hanson
Environmental Planner
Bay Area Air Quality Management District
mhanson@baaqmd.gov
Morgan Capilla
NEPA Reviewer
U.S. Environmental Protection Agency
Air Division, Region 9
capilla.morgan@epa.gov
Dr. Naama Raz-Yaseef
Richmond Heights Neighborhood
rynaama@gmail.com
Janet Scoll Johnson
Sunflower Alliance
sunflowerjsj@gmail.com
Stanley Armstrong
Air Pollution Specialist
Exposure Reduction Section
Transportation and Toxics Division
stanley.armstrong@arb.ca.gov
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Response to Comment A-1
This comment suggests that the Port require all vessels, vehicles, and equipment servicing the Eagle
Rock Aggregates (ERA; Applicant) Oakland Terminal Project (Proposed Project) to transition to
zero-emission by 2035, consistent with Executive Order N-79-20.
The Port continues to plan for reducing air pollutants and GHG emissions from Seaport activities
holistically via the Seaport Air Quality 2020 and Beyond Plan: The Pathway to Zero Emissions (2020 and
Beyond Plan), which is the Port’s master plan for achieving zero-emission Seaport operations through
changes in equipment, operations, fuels, and infrastructure. The 2020 and Beyond Plan builds on the
Port’s Maritime Air Quality Improvement Plan (MAQIP), approved in 2009, which established a vision,
goals, strategies, and targets to reduce emissions from Seaport-related equipment sources. As a result
of actions under the MAQIP, diesel particulate matter (DPM) emissions at the Port have decreased 80%
since 2005, according to the Port’s 2017 Seaport Emissions Inventory. Furthermore, Port truck diesel
emissions have been reduced by 98% since 2005. Additional information and a copy of the 2020 and
Beyond Plan is available on the Port of Oakland webpage at:
https://www.portofoakland.com/community/environmental-stewardship/maritime-air-quality-i
mprovement-plan/
The Proposed Project would comply with all future regulations enacted to meet the goals of Executive
Order N-79-20. See revised Mitigation Measure ERA AQ-1 in Response to Comment A-11.
Regarding zero emissions vessels, no feasible mitigation is currently available for in-transit OGV
emissions from the Proposed Project (CARB 2018). Also see Master Response 6: Waterside Emissions
Controls, regarding reduction in vessel emissions at berth.
Response to Comment A-2
This comment suggests that the Proposed Project would increase freight haul traffic along existing
roadways over baseline conditions.
As discussed in Section 3.11.3 of the DSEIR, during operation, the Proposed Project would only add
between 2 and 13 trips per hour per direction to the associated freeway segments (Table 3.11-3 of the
DSEIR), which would be less than the threshold for a significant impact on freeway segments.
Additionally, as discussed in Section 3.4.4 of the DSEIR, the Proposed Project would be consistent with
Alameda County’s congestion management program and would not increase traffic volumes at affected
intersections beyond Bay Area Air Quality Management District’s (BAAQMD’s) 2011/2017 CEQA
Guidelines. Traffic to and from the Central Concrete plant (i.e., Central Concrete Supply Company) in
West Oakland (located at 2400 Peralta Street) would not change from baseline conditions, which are
tied to concrete demand at the facility, and routes of truck traffic would remain the same in West
Oakland (Interstate 880 [I-880] to West Grand Ave to Mandela Parkway to Peralta Street [24th Street
would be used on return trip from Peralta Street Mandela Parkway]) with the Proposed Project.
The Proposed Project has modified its truck routes to avoid the section of I-880 between West Grand
Avenue and 7th Street. The following text has been added to the Project Description in Chapter 2 and
Section 3.11 of the FSEIR to clarify truck routes between the Proposed Project site and freeway entry
points based on general destination:
Trucks traveling to or from the north would utilize West Grand Avenue to access Maritime
Street, and trucks traveling to or from the south would utilize 7th Street to access I-880 (see
Eagle Rock Aggregates Oakland Terminal Project
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Figure 2-11 [shown below]). This pattern would divert trucks away from the stretch of I-880
between 7th Street and West Grand Avenue and the associated Frontage Road. The Port would
place signage at appropriate locations along the truck routes to indicate the required routes for
aggregate trucks, and the Applicant would impose a three strikes rule to ban truck drivers from
the Oakland Terminal if they do not adhere to the route restrictions.

Eagle Rock Aggregates Oakland Terminal Project
3-14
Final Supplemental Environmental Impact Report
Volume 3 of 3 – Comments and Responses to Comments

November 2021

Trucks traveling to or from the north will utilize West Grand
Avenue to access Maritime Street.
Trucks traveling to or from the south will utilize 7th Street.
This pattern will divert trucks away from the stretch of 880
between 7th and West Grand and the associated frontage road.
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This comment also suggests that an increase in traffic will expose nearby disadvantaged communities to
further elevated levels of air pollution. For a discussion of air pollution impacts in West Oakland, see
Section 3.4 of the DSEIR and Master Response 4: Fugitive Dust and Master Response 5: Community
Health Risks from Air Quality Impacts. Truck travel on local roads to the freeway was incorporated into
the emission inventory and Health Risk Assessment (HRA) as described in Appendix C, Air Quality and
Greenhouse Gas Analysis, and Appendix D, Health Risk Assessment for the Draft SEIR. Furthermore,
consistent with the West Oakland Community Action Plan (WOCAP), the Proposed Project would use
electric trucks and covered loads for travel between the Proposed Project site and the Central Concrete
plant, which would eliminate the current use of diesel trucks on West Grand Avenue and Peralta Street
coming from the Applicant’s Richmond facility. Zero emission trucks are part of the Port’s 2020 and
Beyond Plan. See Response to Comments A-1, A-11, and H-62.
As discussed in section 3.4.5 of the DSEIR, the Proposed Project would not increase the severity of the
emissions when compared to a container terminal as analyzed in the 2002 Environmental Impact Report
(EIR) as Addended, except for a potential increase in PM2.5 (particulate matter with a diameter less than
2.5 microns) concentrations from fugitive dust at a non-residential area located within Port property.
Finally, the comment suggests that Senate Bill (SB) 535, SB 1000, and Assembly Bill (AB) 617 be
considered in the Final Supplemental Environmental Impact Report (FSEIR). See Responses to Comments
A-3 through A-8 below.
Response to Comment A-3
The comment recommends that the Port ensure that the Proposed Project does not further adversely
impact neighboring disadvantaged communities.
See Master Response 8: Consistency with the West Oakland Community Action Plan. The scope of this
SEIR is limited to the incremental difference in the environmental impacts between the Oakland Army
Base (OAB) Area Redevelopment with the Proposed Project and the redevelopment plan analyzed in the
2002 EIR as Addended. As described in Sections 3.4.5 and 3.6.3 of the DSEIR, cancer risks and
greenhouse gas emissions from operation of the Proposed Project would result in no change in severity
of the previously disclosed significant and unavoidable impacts. See also Master Response 4: Fugitive
Dust, Master Response 5: Community Health Risks from Air Quality Impacts, and Master Response 9:
Stakeholder Engagement and Environmental Justice.
Also, as described in Section 3.4.5 and 3.6.3 of the DSEIR, equipment and truck emissions, including
greenhouse gas (GHG) emissions, from the Proposed Project are comparable to the air pollutant and
GHG emissions that would be expected if the site were used as a container terminal as analyzed in the
2002 EIR as Addended.
Response to Comment A-4
The comment describes SB 1000 and recommends that environmental justice principles be integrated
into the planning process to address the needs of disadvantaged communities. See Master Response 9:
Stakeholder Engagement and Environmental Justice.
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Response to Comment A-5
The comment suggests that the Proposed Project would contribute to air quality and public health
impacts within two disadvantaged communities, Richmond-San Pablo and West Oakland.
The Proposed Project is a separate project from any existing or proposed use of the Richmond Marine
Terminal; see Master Response 2: Operations at Richmond Terminal.
With regard to potential air quality and public health impacts within the West Oakland Community
associated with the Proposed Project, see DSEIR Section 3.4, Air Quality. Also see Master Response 5:
Community Health Risks from Air Quality Impacts. For a discussion of AB 617 and the WOCAP strategies,
see Master Response 8: Consistency with the West Oakland Community Action Plan. Regarding
environmental justice, see Master Response 9: Stakeholder Engagement and Environmental Justice.
Response to Comment A-6
The comment suggests that health-harming emissions generated during construction and operation of
the Proposed Project may further negatively impact nearby disadvantaged communities.
For a discussion on the Proposed Project emissions and potential health impacts, see DSEIR Section 3.4,
Appendix C, Air Quality and Greenhouse Gas Analysis, and Appendix D, Health Risk Assessment for the
Draft SEIR. Tables 3.4-9a, 3.4-9b, 3.4-10a, and 3.4-10b in Section 3.4 of the DSEIR provide the results of
the HRA for the Proposed Project. These tables show that when analyzed on its own (not as part of the
OAB Area Redevelopment Plan), the Proposed Project would be below BAAQMD significance thresholds
except for fugitive dust emissions contributing to a PM2.5 concentration within a non-residential area
located within Port property that would exceed the PM2.5 concentration threshold. No residential areas
would exceed the thresholds (see Figure 13 of FSEIR Volume 2, Appendix D, Health Risk Assessment for
the Draft SEIR). Also see Table 4.5-2 in Section 4.5 of the DSEIR for an assessment of existing conditions
in West Oakland and cumulative health risks from the Proposed Project.
Also see Master Response 5: Community Health Risks from Air Quality Impacts and Master Response 9:
Stakeholder Engagement and Environmental Justice. The latter includes a description of how community
feedback was incorporated into the Proposed Project’s air quality mitigation measures.
Response to Comment A-7
The comment recommends that the Port coordinate with steering committees representing the
Richmond-San Pablo Community and the West Oakland Community prior to the approval of the FSEIR.
The Proposed Project is a separate project from use of the Richmond Marine Terminal; see Master
Response 2: Operations at Richmond Terminal. Regarding the Proposed Project and the West Oakland
community, see Master Response 8: Consistency with the West Oakland Community Action Plan.
Regarding coordination with the West Oakland Community, see Master Response 9: Stakeholder
Engagement and Environmental Justice.
Response to Comment A-8
The comment offers sharing of AB 617 emissions inventories for use in the cumulative analysis.
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The DSEIR uses the conservative WOCAP estimates (developed for the West Oakland Community
Emissions Reduction Program (CERP) under AB 617 to provide goals and strategies for emissions
reductions in the West Oakland Community) for existing health risk in West Oakland and adds the
highest numbers identified for the Proposed Project’s cancer risk (at the maximum exposed individual
resident or MEIR) and PM2.5 concentrations (at the maximum exposed individual worker or MEIW).
Based on this comparison, the DSEIR concludes that the Proposed Project would make a cumulatively
considerable contribution to significant health risk impacts. Also see Master Response 7: Cumulative
Impacts.
Response to Comment A-9
The comment recommends that the FSEIR include a detailed project description of the Applicant’s
operations that will continue at the Richmond Marine Terminal if they can be construed as a reasonably
foreseeable consequence of the Proposed Project, and include any indirect air pollutant emission
sources that may result from those operations in the FSEIR’s air quality impact analysis and HRA. See
Master Response 2: Operations at Richmond Terminal regarding consideration of the Richmond Marine
Terminal.
Response to Comment A-10
The comment recommends that all construction aggregate piles be covered and all trucks transporting
construction aggregate be sprayed and covered prior to exiting the Proposed Project site. See Master
Response 4: Fugitive Dust regarding emissions from aggregate piles and truck transport. For additional
information on alternatives considered for the Proposed Project to reduce fugitive dust, see Sections 5.4
and 5.5 of the DSEIR.
Additionally, based on comments received on the DSEIR, the following have been added as part
Mitigation Measure ERA AQ-1 to reduce fugitive dust: covered, electric haul trucks would be used
between the Proposed Project site and the Central Concrete plant in West Oakland, a tire wash system
would be installed for all trucks exiting the Proposed Project site, and landscaping would be added
between the Proposed Project site and West Oakland (see Response to Comment A-11).
Response to Comment A-11
The comment suggests that Mitigation Measures ERA AQ-1 and AQ-2 improperly defer mitigation in
violation of California Environmental Quality Act (CEQA). The Port disagrees but has revised Mitigation
Measure ERA AQ-1 for improved clarity and to incorporate additional mitigation elements identified as
feasible after release of the DSEIR.
The revised mitigation measure reads as follows:
Mitigation Measure ERA AQ-1: For Project operations, the applicant shall reduce NOx [nitrogen
oxide], PM [particulate matter] (exhaust and fugitive dust), and GHG impacts as follows:
a) NOx emissions from ocean-going vessels (OGVs) and tugs associated with loading and
unloading of aggregate to and from the facility shall be offset with Bay Area Air Quality
Management District (BAAQMD)-eligible Emission Reduction Credits (ERCs) at a ratio of
1.15:1.0 for NOx emissions, which ensures that these emissions are reduced to a net zero
for their regional NOx contribution. These ERCs will need to be surrendered to BAAQMD as
Eagle Rock Aggregates Oakland Terminal Project
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part of the permit process (BAAQMD Regulation 2 Rule 2 2-2-302) prior to the start of
operations. [It is unknown if other pollutants which are part of the eligible ERCs that would
be secured for the Project would be similarly offset. The quantities of additional pollutants
tied to the ERCs is unknown since other pollutant reductions may differ.]
b) As part of the annual Operations Air Quality Plan process described in section h below, the
Applicant shall document that for the first two years of the lease term, a minimum of 25% of
OGV calls are made by ships with engines meeting United States Environmental Protection
Agency (USEPA) Tier 2 or higher tier emissions standards. Beginning in Year 3 of the lease
term, the Applicant shall document that the minimum percentage of OGV calls made by
USEPA Tier 2 or higher tier vessels is 30%. After Year 12 of the lease term, the minimum
percentage of OGV calls made by USEPA Tier 2 or higher tier vessels shall increase to 40%.
c) On-site equipment: The Project’s three front-end loaders shall be hybrid-electric and meet
USEPA Tier 4 Final standards. The Project’s sweeper, skid steer loader, and personnel lift
shall be electric powered.
d) Within 24 months of the lease commencement date, all four (4) haul trucks to be used to
transport material between the Project site and the Central Concrete plant in West Oakland
and all future trucks for this route shall be electric-powered or other alternative technology
approved by the Port, and loads shall be covered.
e) All haul truck tires shall be washed at the Project site exit.
f)

The Applicant shall plant trees and other landscaping between the Project site and the West
Oakland neighborhood to reduce transport of particulate matter with a diameter less than
2.5 microns (PM2.5) and maintain the added landscaping for the duration of the lease.

g) The Applicant shall sweep on-site roads a minimum of twice daily during all days of
operation and shall comply with any additional measures to limit PM in the atmosphere
through control of trackout of solid materials onto paved public roads pursuant to BAAQMD
Regulation 6 Rule 6, 6-6-301.
h) Because additional NOx and PM mitigation measures may become feasible over the term of
the proposed lease, the Applicant shall prepare and implement an Operations Air Quality
Plan as specified below. The feasibility of potential additional mitigation elements to be
added by the Operations Air Quality Plan shall be evaluated using the same feasibility
standards the Port applies under its Seaport Air Quality 2020 and Beyond Plan, which
outlines steps to determining feasibility that include assessing exposure reduction,
affordability, cost effectiveness, commercial availability, operational feasibility,
acceptability, and need.
The Applicant shall submit its initial Operations Air Quality Plan to the Port, which shall
review, comment upon, and approve the Plan prior to the start of Project operations.
The Applicant shall conduct the following on an annual basis over the term of the lease:
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▪

Reevaluate and update the Operations Air Quality Plan and submit it to the Port for
review and approval.

▪

Provide to the Port a written equipment inventory in spreadsheet format of all
equipment used the previous year; the inventory shall include the estimated hours of
use, truck gate counts, and equipment fuel consumption by type and usage associated
with the equipment.

▪

Meet with the Port to discuss the equipment inventory and evaluate the feasibility of:
using least -polluting or zero -emissions equipment (for example, electric front-end
loaders should they become commercially available); and exceeding BAAQMD best
available control technology (BACT) and toxics best available control technology (TBACT)
requirements (as defined by BAAQMD Regulation 2 Rule 2 New Source Review 2-2-301
and Regulation 2 Rule 5 New Source Review of Toxic Air Contaminants 2-5-301) for
aggregate transfer operations and storage piles.

In addition, the Operations Air Quality Plan shall provide that in Years 1 through 6 of the
lease, the Applicant shall, if determined to be feasible, implement a pilot project to test a
capture and control system for OGV emissions. Regardless of whether such a pilot program
is determined to be feasible, and whether, if the pilot program is implemented, the capture
and control system is determined to be feasible for continued use, the Operations Air
Quality Plan shall also outline an at-berth emission reduction plan as follows: Applicant shall
demonstrate that in Years 7 through 12 of the lease, PM10 emissions from OGVs are
reduced by 40% compared to those projected in the SEIR, and that after Year 12, PM10
emissions from OGVs are reduced by 65% compared to those projected in the SEIR. The
Applicant will continue to meet the terms of the at-berth emissions reduction plan during
the term of its lease even if even if such terms are more stringent than regulatory
requirements.
The 2020 and Beyond Plan framework for determining feasibility combines both qualitative and
quantitative evaluations to determine whether a potential air emissions reduction strategy is feasible for
implementation. This framework would be applied to Item h in Mitigation Measure ERA AQ-1 to
continue to evaluate opportunities in future Proposed Project operations. For more description on NOx
offsets, see Response to Comment B-26.
No revisions are necessary to Mitigation Measure ERA AQ-2, which identifies a performance standard
requiring all Tier 4 off-road construction equipment, with the possible exception of limited categories of
equipment (potentially including vibratory jackhammers and concrete saws) for which suitable Tier 4
equipment may not be available.
Response to Comment A-12
The comment recommends mitigation measures to be in place prior to the start of operations that
include: all service equipment be completely zero emission; all heavy-duty trucks entering or on the
Proposed Project site to be model year 2014 or later and be fully zero-emission by 2030; and all tugs and
OGVs be equipped with Tier 4 or cleaner engines.
See revised Mitigation Measure ERA AQ-1 presented in Response to Comment A-11 regarding OGVs and
tugs, off-road equipment, and trucks traveling to and from the Project site and the Central Concrete
Eagle Rock Aggregates Oakland Terminal Project
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plant in West Oakland. Mitigation Measure ERA AQ-1 addresses all current Proposed Project off-road
equipment including three front end loaders, one sweeper, one skidsteer, and one personnel lift. Per the
California Air Resources Board’s (CARB’s) Drayage Truck Rule, starting January 1, 2023, Class 7 and 8
trucks are required to have 2010 model year engines or newer. The Port is requiring compliance with
this rule and notes that there is not a difference in USEPA and California emission standards between
2010 and 2014 model year trucks. Zero emission trucks are part of the Port’s 2020 and Beyond Plan. See
Response to Comments A-1, A-11, and H-62.
For further discussion regarding OGV and tug Tier 4 engines, see Master Response 6: Waterside
Emissions Controls.
Response to Comment A-13
The comment raises concerns regarding the Proposed Project’s potential health impacts, asserting that
the DSEIR lacks mitigation measures, omits statutory considerations addressing impacts to
disadvantaged communities, and lacks information about public outreach. See Responses to Comments
A-3 and A-11 and Master Response 9: Stakeholder Engagement and Environmental Justice.
Response to Comment A-14
The comment suggests that existing operations would be maintained at the Richmond Marine Terminal
and that both communities are designated as disadvantaged communities under AB 617. See Response
to Comment A-5.
Response to Comment A-15
The comment suggests that the FSEIR include a detailed project description of the Applicant’s
operations that would continue at the Richmond Marine Terminal and include any related air pollutant
emission sources resulting from those operations in the FSEIR. See Master Response 2: Operations at
Richmond Terminal regarding consideration of the Richmond Marine Terminal.
Response to Comment A-16
The comment recommends including a design measure requiring on-site aggregate piles and trucks be
covered. See Response to Comment A-10.
Response to Comment A-17
The comment recommends all feasible mitigation measures referenced under Section IV of the
comment letter be included in the FSEIR. See Response to Comment A-12.
Response to Comment A-18
The comment states that CARB’s deliberate decision to substantively comment on some issues does not
constitute an admission or concession that it substantively agrees with the lead agency’s findings and
conclusions on any issues on which CARB does not substantively submit comments. Comment is noted.
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Letter B: California Department of Justice (January 15, 2021)

XAVIER BECERRA
Attorney General

State of California
DEPARTMENT OF JUSTICE
1500 CLAY STREET, 20TH FLOOR
P.O. BOX 70550
OAKLAND, CA 94612-0550

Public: (510) 879-1300
Telephone: (510) 879-0090
E-Mail: Abigail.Blodgett@doj.ca.gov

January 15, 2021
Via E-mail

Annotated Comment Letter B

Khamly Chuop
Associate Environmental Planner/Scientist
Port of Oakland Environmental Programs and Planning Division
530 Water Street
Oakland, CA 94607
kchuop@portoakland.com
RE:

Draft Supplemental Environmental Impact Report for the Eagle Rock Aggregates
Oakland Terminal Project (State Clearinghouse No. 2001082058)

Dear Ms. Chuop:

B-1
B-2
B-3
B-4
B-5
B-6
B-7
B-8
B-9
B-10

Thank you for the opportunity to provide comments on the Draft Supplemental
Environmental Impact Report (“DSEIR”) for the Eagle Rock Aggregates Oakland Terminal
Project (“Project”).1 The Project seeks to construct a new bulk marine terminal at the Port of
Oakland (“Port”) that would bring additional stationary and mobile pollution sources to West
Oakland, one of the most historically polluted and disadvantaged communities in the State.
There are numerous deficiencies in the DSEIR that must be addressed before the Project is
considered for approval. As discussed in more detail below, the DSEIR fails to: include an
adequate description of the environmental setting; describe Eagle Rock Aggregates’ plans for its
Richmond Terminal and analyze the environmental impacts associated with this connected
action; correctly analyze the Project’s particulate matter (“PM”) 2.5 impacts; sufficiently discuss
how the Project’s air quality impacts translate to adverse health impacts for the West Oakland
community; include a complete analysis of the Project’s consistency with the West Oakland
Community Emissions Reduction Plan; analyze the Project’s cumulative impacts in a meaningful
way; include mitigation measures that are enforceable, not deferred, and adequate to reduce the
Project’s significant impacts; and provide a complete analysis of reasonable alternatives to the
Project. We respectfully submit these comments to urge the Port to conduct further
environmental analysis pursuant to CEQA, Public Resources Code section 21000 et seq., so all
1
This comment letter expands on the comments made in our October 21, 2019 letter in
response to the Notice of Preparation for the DSEIR. The letter is not intended, and should not
be construed, to be an exhaustive discussion of the DSEIR’s compliance with the California
Environmental Quality Act (“CEQA”) or the Project’s compliance with any other applicable
legal standards.
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January 15, 2021
Page 2

B-10
cont.

of the Project’s impacts are disclosed, understood, and mitigated to the maximum extent
feasible.2
I.

The Project Seeks to Build a Construction Aggregates Terminal that Will Bring
Even More Pollution to a Historically Burdened Environmental Justice Community.

B-11

The proposed Project is an 18-acre bulk marine terminal at the former Oakland Army
Base that would receive up to 2.5 million tons of construction aggregates each year.3 The
construction materials would be delivered to the Project by 48 ocean-going marine vessels
making new annual visits to the Port.4 After the construction aggregates are offloaded from the
ships, they would be stored onsite in three different stockpiles up to 40 feet high.5 Each pile
would be uncovered and contain up to 390,000 tons of construction materials.6 The aggregates
would be transported from the Project to construction sites by air pollution-generating mobile
sources traveling through West Oakland, including an estimated 70,000 trucks and 76 barges
every year the Project is in operation.7

B-12

The Project’s DSEIR supplements the environmental impact report for the Oakland Army
Base Area Redevelopment Plan, which was certified by the City of Oakland almost two decades
ago in July 2002 (“2002 EIR”).8 Since then, there have been four addendums that update the
original 2002 EIR and analyze the impacts associated with additional projects not contemplated
for the Port in 2002.9 The DSEIR is the fifth addendum to the 2002 EIR. For this Project, the
Port determined that a supplemental environmental impact report was required since the 2002
EIR analyzed the development and use of the Port for container cargo operations only and did
not include any bulk marine terminals, as proposed in the DSEIR.10

B-13

The communities living near the Project site are already exposed to a considerable array
of pollution sources. West Oakland is surrounded by several major highways, including
Interstate 880 to the south and west, Interstates 80 and 580 to the north, and Interstate 980 to the
east.11 In addition, there are 170 permitted facilities that generate toxic air contaminants in the

2
The Attorney General submits these comments pursuant to his independent power and
duty to protect the environment and natural resources of the State. See Cal. Const., art. V, § 13;
Gov. Code, §§ 12511, 12600-12612; D’Amico v. Bd. of Medical Examiners (1974) 11 Cal.3d 1,
14-15.
3
DSEIR at 2-2, 2-12.
4
Id. at 2-12.
5
Id. at 2-27.
6
Ibid.
7
Id. at 2-13, 2-32.
8
Id. at ES-2.
9
Ibid.
10
Ibid.
11
Bay Area Air Quality Management District (“BAAQMD”) and West Oakland
Environmental Indicators Project, Owning Our Air: The West Oakland Community Action Plan
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area, such as manufacturing plants, recycling facilities, a cement plant, a wastewater treatment
plant, a power plant, paint sprayers, and a large metal shredding facility.12 West Oakland is also
home to the Port of Oakland, one of the busiest and largest ports in the county. The Port is
supported by many different businesses and vehicles that are additional pollution sources in the
community, including railyards, distribution centers, truck-related companies, trains, diesel
trucks, ocean-going vessels, and commercial harbor crafts.13

B-13
cont.

West Oakland’s significant pollution burden has translated into serious health challenges
for the community. According to the Alameda County Public Health Department, West Oakland
residents are 1.75 times more likely than other Alameda County residents to be hospitalized for
asthma-related illnesses.14 The asthma rates in West Oakland are particularly alarming for
children. For example, approximately 25 percent of students at the West Oakland Middle School
have asthma or breathing problems.15 In 2016, residents of West Oakland also had a life
expectancy rate that was 7.5 years lower than their neighbors in Alameda County.16 Air
pollution related diseases, including cancer, heart disease, stroke, and chronic lower respiratory
disease, are some of the leading causes of death in the community, and West Oakland residents
are dying from these diseases at higher rates.17 The West Prescott neighborhood, which is
immediately adjacent to the Project site, has a cancer risk of 272 cases for every million people
from local emission sources, where the neighborhood located farthest from the Port has a cancer
risk of 110 cases for every million people from local sources.18 Over 90 percent of West
Oakland’s cancer risk comes from exposure to diesel PM.19
Due to West Oakland’s alarming pollution burden, West Oakland was selected by the
California Air Resources Board (“CARB”) to be one of the first communities to develop an air
emissions reduction plan pursuant to Assembly Bill 617 (“AB 617”). AB 617 requires CARB to
select disadvantaged communities affected by high levels of toxic air contaminants and criteria
air pollutants for inclusion in the AB 617 program.20 The local air quality management district,
in consultation with CARB and a community steering committee, is required to prepare and
(“WOCAP”) (Oct. 2019), 2-1, available at http://www.baaqmd.gov/~/media/files/ab617community-health/west-oakland/proposedfinal/proposed-final-plan-vol-1-092619-pdf.pdf
12
Id. at 2-12, Appendix A: Part I, 18-21.
13
Id. at 2-12, Appendix A: Part I, 7.
14
Muntu Davis, Air Pollution Risks & Vulnerability to Health Impacts: A Look at West
Oakland (Mar. 28, 2018), 4, available at https://ww2.arb.ca.gov/sites/default/files/201803/capp_consultation_group_march_2018_alameda_county_health_presentation.pdf.
15
Ananya Roy, Environmental Defense Fund, Traffic Pollution Causes 1 in 5 New Cases
of Kids’ Asthma (Apr. 29, 2019), available at http://blogs.edf.org/health/2019/04/29/trafficpollution-causes-1-in-5-newcases-of-kids-asthma-in-major-cities-how-data-can-help/.
16
WOCAP at 2-9.
17
Davis at 8-9.
18
WOCAP at 4-4. These numbers do not include the background cancer risk for West
Oakland residents, which is 421 cases per million people. Id. at Appendix A: Part 1, 89.
19
Id. at 4-5.
20
Health & Saf. Code, § 44391.2, subd. (b)(1).
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adopt a community emissions reduction plan (“CERP”) designed to “result in emissions
reductions in the community.”21 West Oakland was the first AB 617 community to have a CERP
approved by CARB in December 2019.22
II.

B-14

B-15

3. Individual Responses to Comments

The DSEIR Fails to Adequately Describe the Project’s Environmental Setting.

It is well established that when evaluating the environmental impacts associated with a
proposed project under CEQA, “[t]he significance of an activity depends upon the setting.”23 As
a result, CEQA requires an environmental impact report to include a full description of “the
physical environmental conditions in the vicinity of a proposed project.”24 A project that may
ordinarily have insignificant impacts on the environment could have significant impacts “in a
particularly sensitive environment.”25 Therefore, the discussion of a project’s environmental
setting should describe the sensitive receptors in the vicinity of a project, the background
environmental burdens faced by impacted communities, and any unique sensitivities of those
communities to pollution.26
The DSEIR includes a single sentence about the West Oakland community living next to
the Project to describe the Project’s environmental setting. According to the DSEIR’s project
description, “[t]he closest residential community is located approximately one-half mile
southeast of the Project site in the West Oakland Prescott neighborhood on the opposite (east)
side of I-880.”27 The DSEIR does not provide any additional information about the Prescott
neighborhood or any other West Oakland communities in any of the environmental setting
descriptions in its environmental impacts analyses, not even its analysis of air quality impacts.28
This limited discussion ignores the many sensitive receptors in the neighborhoods east and south
of the Project site, such as the Raimondi Park Playground, the Prescott School, the Baby
Academy Preschool, and other locations where the occupants may be more susceptible to
adverse health effects from pollution exposure. The DSEIR is also silent on the unique
characteristics of West Oakland, including its population characteristics and the disproportionate,
longstanding pollution burdens borne by its residents. The Port must revise the DSEIR’s
environmental setting descriptions to comply with CEQA.

21

Id. § 44391.2, subd. (c)(1)-(2), (5).
BAAQMD, West Oakland Community Action Plan to Improve Air Quality Approved
by CARB (Dec. 10, 2019), available at
https://www.baaqmd.gov/~/media/files/communications-and-outreach/publications/newsreleases/2019/wocap_191210_2019_096-pdf.
23
Kings County Farm Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 718.
24
Cal. Code Regs., tit. 14 (“CEQA Guidelines”), § 15125, subd. (a).
25
Id. § 15300.2, subd. (a).
26
Office of the California Attorney General, Environmental Justice at the Local and
Regional Level (July 10, 2012), 3, available at
https://oag.ca.gov/sites/all/files/agweb/pdfs/environment/ej_fact_sheet.pdf.
27
DSEIR at 2-5.
28
See id. at Chapter 3.
22
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The DSEIR Fails to Disclose Eagle Rock Aggregates’ Planned Changes for its
Existing Richmond Terminal and Analyze the Environmental Impacts of this
Related Action.

Environmental impact reports must disclose all related projects and analyze the combined
impacts of these activities as a whole. CEQA defines a project as the “whole of an action,” or all
linked activities that have the potential to physically change the environment.29 An
environmental impact report must analyze the total effects of the entire proposed action,
including all reasonably foreseeable and related future projects.30 “[W]hen one activity is an
integral part of another activity, the combined activities are within the scope of the same CEQA
project.”31 As a result, any “piecemeal” or segmented review of a project’s environmental
impacts is prohibited by CEQA.32

B-16

In this case, the DSEIR improperly segments environmental review because it fails to
fully disclose and analyze the environmental impacts associated with Eagle Rock Aggregates’
planned changes to its existing construction aggregates marine terminal in Richmond, California
(“Richmond Terminal”). Similar to the proposed Project, the Richmond Terminal is a bulk
marine terminal for construction aggregates located in a historically disadvantaged
environmental justice community. According to CalEnviroScreen, a screening tool that ranks
each census tract in the State for pollution and vulnerability, the census tracts with residential
communities just north of the Richmond Terminal have an overall score of 90-95 percent.33 Due
to this disproportionate pollution burden, CARB selected Richmond to be one of the first AB 617
communities to prepare a community air monitoring plan in 2018 and the community is now
preparing a CERP using its collected emissions data.34 The DSEIR reveals that Eagle Rock
Aggregates “plans to move its current Richmond Marine Terminal activities to the Proposed
Project site at the Port,” and “may repurpose the Richmond Marine Terminal to serve other bulk

29

CEQA Guidelines, § 15378, subd. (a).
Laurel Heights Improvement Assn. v. Regents of Univ. of Cal. (1988) 47 Cal.3d 376,
396; Bozung v. Local Agency Formation Com. (1975) 13 Cal.3d 263, 279, 283-288; Tuolumne
County Citizens for Responsible Growth, Inc. v. City of Sonora (2007) 155 Cal.App.4th 1214,
1231.
31
Tuolumne County Citizens for Responsible Growth, 155 Cal.App.4th at 1229.
32
Berkeley Keep Jets Over the Bay Com. v. Bd. of Port Comrs. (2001) 91 Cal.App.4th
1344, 1358.
33
CalEnviroScreen 3.0, available at https://oehha.ca.gov/calenviroscreen.
CalEnviroScreen uses environmental, health, and socioeconomic information to produce scores
and rank every census tract in the State. A census tract with a high score is one that experiences
a much higher pollution burden than a census tract with a low score. Office of Environmental
Health Hazard Assessment, CalEnviroScreen 3.0 Report (Jan. 2017), available at
https://oehha.ca.gov/media/downloads/calenviroscreen/report/ces3report.pdf.
34
See BAAQMD, Richmond Area Community Health Protection Program, available at
https://www.baaqmd.gov/community-health/community-health-protection-program/richmondarea-community-health-protection-program.
30

3-26
Eagle Rock Aggregates Oakland Terminal Project
Final Supplemental Environmental Impact Report
Volume 3 of 3 – Comments and Responses to Comments

November 2021

Port of Oakland

3. Individual Responses to Comments

material needs.”35 Regardless, the DSEIR states that “operations at the Richmond Marine
Terminal are assumed to remain unchanged; modification or dismantling of the Richmond
Marine Terminal is not part of the Proposed Project.”36 This delayed disclosure of the
reasonably foreseeable changes to the Richmond Terminal and deferred environmental impacts
analysis is unlawful under CEQA. The DSEIR must be revised and recirculated to include the
two categories of information discussed below prior to approval of the Project.

B-16
cont.

First, the DSEIR must include a specific and detailed discussion of Eagle Rock
Aggregates’ plans for its Richmond Terminal and how these changes will impact the proposed
Project’s operations. The DSEIR should disclose all activities that occur at the existing
Richmond Terminal and discuss which activities will be transferred to the new proposed Project
in Oakland. The DSEIR should also describe which remaining operations, if any, will continue
to occur at the Richmond Terminal. If Eagle Rock Aggregates intends to repurpose its
Richmond Terminal for other purposes, these new activities must be disclosed in the DSEIR.
Second, the DSEIR must analyze the environmental impacts of any reasonably
foreseeable future changes to the Richmond Terminal’s operations that are related to the Project.
If Eagle Rock Aggregates transfers all of its operations for construction aggregates to the Project
site and repurposes its Richmond Terminal to receive different materials, these new activities at
the Richmond Terminal will be directly linked to the Project. As a result, any environmental
impacts that occur from the Richmond Terminal’s new operations must be analyzed in
conjunction with the Project’s impacts already disclosed in the DSEIR. This is especially
important given that the Richmond Terminal’s operations combined with the Project’s operations
would result in new pollution sources for two of the State’s most disadvantaged environmental
justice communities.
IV.

B-17

The DSEIR’s Environmental Impacts Analysis for PM 2.5 is Flawed.

An environmental impact report must include a “detailed statement” that identifies and
describes “direct and indirect significant effects of the project on the environment.”37 Once a
lead agency designates an environmental impact as “significant,” the agency must reasonably
describe “the nature and magnitude of the adverse effect.”38 The significance determination is an
essential part of the CEQA process since environmental impact reports must include mitigation
measures to reduce all significant impacts to the maximum extent feasible.39 A new and
complete analysis of environmental impacts is required in supplemental environmental impact

35

DSEIR at 2-12 to 13.
Id. at 2-13.
37
Pub. Resources Code, § 21100, subd. (b)(1); CEQA Guidelines, § 15126.2, subd. (a).
38
Cleveland Nat. Forest Foundation v. San Diego Assn. of Governments (2017) 3 Cal.5th
497, 514.
39
Pub. Resources Code, §§ 21002, 21100, subd. (b)(3); CEQA Guidelines, § 15126.4,
subd. (a)(1), (3).
36
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reports if the analysis is “necessary to make the previous EIR adequate for the project as
revised.”40

B-17
cont.

The DSEIR’s analysis of environmental impacts related to PM 2.5 does not comply with
CEQA since it fails to fully analyze this pollutant and provide concrete significance
determinations. The analysis for Impacts Air-2, Air-3, and Air-4 all conclude that the Project’s
operations would result in significant impacts to the “maximum exposed individual worker”
located approximately 300 feet from the Project due to PM 2.5 above the 2011/2017 BAAQMD
significance threshold.41 These workers would be exposed to elevated levels of PM 2.5 from
“fugitive dust emissions associated with the aggregate transfer operations, storage piles, and
fugitive dust from on-site vehicle travel.”42 Despite these new significant impacts, the DSEIR
does not include any mitigation measures to reduce fugitive dust emissions.43 The DSEIR oddly
states that the significant increase in PM 2.5 from the Project on nearby workers is provided “for
informational purposes only” since this impact was not analyzed in the original 2002 EIR or any
of its addendums.44 The 2002 EIR and its subsequent updates included some analysis of PM 2.5,
but did not analyze PM 2.5 impacts from the entire Oakland Army Base Redevelopment Area or
PM 2.5 impacts on workers.45 However, the Port’s rationale for not providing a CEQA
compliant analysis of PM 2.5 in this DSEIR is nonsensical and not in accordance with the law –
CEQA requires supplemental impact reports to include all additions and changes that are
“necessary to make the previous EIR adequately apply to the project in the changed situation.”46
Since the 2002 EIR did not include a full analysis of PM 2.5 impacts, including PM 2.5 impacts
from the entire Oakland Army Base Redevelopment Area and PM 2.5 impacts on nearby
workers, these impacts must be fully analyzed now. The Port must correct this faulty analysis in
the DSEIR and recirculate the corrected DSEIR for public review.47
V.

B-18

The DSEIR Neglects to Inform Decision Makers and the Public of the Health
Impacts Associated with the Project.

Pursuant to CEQA, environmental impact reports must connect pollutant data to specific
adverse human health impacts on a community. In Sierra Club v. County of Fresno, the
California Supreme Court found a project’s air quality impacts analysis to be inadequate because
it included only a “general description of symptoms that are associated with exposure” and a
discussion of health impacts for each type of pollutant that was “at most a few sentences of
general information.”48 This flawed discussion of health impacts “fail[ed] to indicate the
40

CEQA Guidelines, § 15163, subd. (b).
DSEIR at 3.4-28 to 30 (Impact Air-2), 3.4-33 (Impact Air-3), 3.4-35 (Impact Air-4).
42
Id. at 3.4-28.
43
Compare id. at 3.4-20 (Table 3.4-6a) to 3.4-21 (Table 3.4-6b) (showing that the single
mitigation measure for the Project’s operations will have no impact on fugitive dust PM 2.5).
44
Id. at 3.4-29.
45
Ibid.
46
CEQA Guidelines, § 15163, subd. (b).
47
See id., § 15088.5.
48
Sierra Club v. County of Fresno (2018) 6 Cal.5th 502, 519.
41
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B-18
cont.

concentrations at which such pollutants would trigger the identified symptoms” and did not
provide the public with any “idea of the health consequences that result when more pollutants are
added to a nonattainment basin.”49 As a result, the analysis did not satisfy CEQA’s requirement
that an environmental impact report make “a reasonable effort to discuss relevant specifics
regarding the connection between . . . the general health effects associated with a particular
pollutant and the estimated amount of that pollutant the project will likely produce.”50

B-19

The DSEIR’s discussion of health impacts does not meet the standards established by
Sierra Club v. County of Fresno. At the end of the analysis for Impact Air-4, which concludes
that the Project’s potential to violate air quality standards for ozone and PM 2.5 is a significant
and unavoidable impact, the DSEIR notes some health impacts that can occur from ozone, PM
2.5, and PM 10 exposure.51 However, this brief discussion of the health impacts associated with
these air contaminants is disconnected from the DSEIR’s discussion of the amount of pollutants
that will be generated by the Project, which is located in the analysis for Impact Air-1.52 Even
more, the DSEIR does not make any connection between the Project’s nitrogen oxide emissions
and ozone (or any other pollutants that can be ozone precursors), leaving the public in the dark
about what may trigger the health impacts that can result from ozone exposure. For other
pollutants generated by the Project, including “crystalline silica from construction aggregate
transfer operations and fugitive dust from the Project site,” the DSEIR is silent on the associated
health risks.53 These disjointed and incomplete health impact discussions do not meet CEQA’s
requirements, and are especially troubling given the severe disproportionate health burdens faced
by the West Oakland community.
VI.

B-20

The DSEIR’s Analysis of the Project’s Consistency with the West Oakland
Community Emissions Reduction Plan is Incomplete.

An environmental impact report must clearly identify and discuss all significant effects of
the Project on the environment, including any inconsistencies between the Project and the
applicable general, specific, and regional plans.54 Here, the DSEIR evaluates the Project’s
consistency with the BAAQMD 2017 Clean Air Plan, the Port Seaport Air Quality 2020 and
Beyond Plan, and the West Oakland CERP that was recently adopted pursuant to AB 617.55 The
DSEIR uses three criteria to evaluate the Project’s consistency with these plans under Impact
Air-3: 1) does the Project support the primary goals of the plan; 2) would the Project comply
with applicable air quality measures contained in the plan; and 3) would the Project disrupt or
hinder implementation of any control measures in the plan.56 The DSEIR concludes that the
Project would be consistent with all applicable air quality plans, except for the BAAQMD 2017
49

Ibid.
Id. at 521.
51
DSEIR at 3.4-35 to 36.
52
See id. at 3.4-16 to 26.
53
Compare id. at 3.4-26 to Chapter 3.
54
Pub. Resources Code, § 21100, subd. (b)(1); CEQA Guidelines, § 15125, subd. (d).
55
DSEIR at 3.4-30 to 34.
56
Id. at 3.4-30.
50
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Clean Air Plan.57 However, this conclusion is based on an incomplete analysis of the West
Oakland CERP that ignores the Port’s first criteria – whether the Project will support the primary
goals of an air quality plan. The West Oakland CERP has two overarching and crucial goals that
are ignored by the DSEIR: reduce air emissions in all West Oakland neighborhoods so every
neighborhood has the same air quality as the average West Oakland neighborhood by 2025; and
ensure that all West Oakland neighborhoods have the same air quality as the cleanest local
neighborhood by 2030.58 To achieve these goals for 2025 and 2030, the CERP includes
numerical emissions reduction goals for diesel PM and PM 2.5 and specific target levels for
cancer risk.59 The DSEIR must analyze how the Project will support or hinder these goals, as
required by CEQA.
VII.

The DSEIR’s Analysis of Cumulative Impacts is Deficient.

CEQA requires environmental impact reports to analyze whether a project’s impacts,
while they may appear to be insignificant on their own, are “cumulatively considerable.”60 The
incremental effects of an individual project are cumulatively considerable if the effects are
significant when “viewed in connection with the effects of past projects, the effects of other
current projects, and the effects of probable future projects.”61 To perform this analysis, a lead
agency must “use its best efforts to find out and disclose all that it reasonably can.”62 If a
community already bears a high pollution burden, the relevant question is “whether any
additional amount” of pollution caused by the project “should be considered significant in light
of the serious nature” of the existing problem.63

B-21

Here, the DSEIR’s analysis of cumulative impacts is deficient since it fails to include any
meaningful analysis of how the Project’s impacts will interact with the past, current, and future
projects near the Project site. The DSEIR states that it uses a “projection approach” to analyze
how the Project’s impacts relate to the impact projections made in adopted local, regional, and
statewide plans, but this approach does not include any discussion of the actual or even predicted
impacts from the relevant projects.64 Table 4.4-1 claims to list “probable future projects that
may cumulatively affect resources of concern for the proposed Project,” but it again does not
provide any information regarding the projected impacts from the listed plans and projects.65
Further, there are glaring and unexplained omissions of probable future projects from the
cumulative impacts analysis, including the nearby Howard Terminal Project that would build a

57

Id. at 4.3-34.
WOCAP at 4-4.
59
Id. at 4-5.
60
CEQA Guidelines, § 15130, subd. (a).
61
Id. §§ 15065, subd. (a)(3), 15355, subd. (b).
62
Id. § 15144; Communities for a Better Environment v. City of Richmond (2010) 184
Cal.App.4th 70, 96.
63
Kings County Farm Bureau, 221 Cal.App.3d at 718.
64
DSEIR at 4-6 to 7.
65
Id. at 4-8 to 10.
58
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large baseball stadium at the Port.66 For the Project’s cumulative air quality impacts analysis, the
DSEIR fails to include any discussion of how the Project’s cumulative impacts were assessed
beyond a vague table that summarizes the Project’s cumulative risk.67 Table 4.5-2 shows a
significant increase in cancer risk (200 in one million to 207 in one million) and PM 2.5
concentration (1.7 μg/m3 to 2.8 μg/m3) from the Project, but provides no explanation for these
increases.68 This cursory disclosure of the Project’s cumulative air quality impacts does not
provide sufficient information to the public. For all of these reasons, the DSEIR’s cumulative
impacts analysis does not satisfy CEQA’s requirements, especially since West Oakland is
already burdened by substantial and significant pollution sources throughout its neighborhoods.
VIII. The DEIR’s Air Quality Mitigation Measures are Unenforceable, Unlawfully
Deferred, and Inadequate.

B-22

CEQA requires a lead agency to adopt all feasible mitigation measures to minimize the
significant environmental impacts of a project.69 These measures must be detailed and specific,
and “fully enforceable” through permit conditions, agreements, or other legally binding
instruments.70 The public must be able to discern which steps will be taken to mitigate a
project’s impacts, and mitigation measures should include criteria or performance standards to
measure this implementation.71 In addition, CEQA generally prohibits the deferred formulation
of mitigation measures.72 Deferred mitigation is proper only if the environmental impact report
expressly commits the lead agency to the mitigation measures, adopts specific performance
standards the mitigation will achieve, and identifies potential actions that can feasibly achieve
the performance standards.73 The DSEIR includes only two mitigation measures to reduce the
Project’s significant air quality impacts, and both of these measures are unenforceable and
unlawfully deferred.

B-23

First, Mitigation Measure ERA AQ-1 (“MM AQ-1”) requires the Eagle Rock Aggregates
to prepare and implement an “Operations Air Quality Plan” that must be reviewed and approved
by the Port before the Project begins operating.74 This Plan “shall describe operational measures
that the Project applicant will implement upon commencement of Project operations.”75 At a
minimum, these measures must include the use of Tier 4F hybrid-electric front-end loaders, an
66

Id. at 4-7.
Id. at 4-10 to 13.
68
See id. at 4-13.
69
Pub. Resources Code, § 21002; CEQA Guidelines, § 15126.4, subd. (a)(1).
70
Pub. Resources Code, § 21081.6, subd. (b); CEQA Guidelines, § 15126.4, subd. (a)(2);
San Franciscans for Reasonable Growth v. City & County of San Francisco (1984) 151
Cal.App.3d 61, 79.
71
San Joaquin Raptor Rescue Center v. County of Merced (2007) 149 Cal.App.4th 645,
670.
72
CEQA Guidelines, § 15126.4, subd. (a)(1)(B).
73
Ibid.
74
DSEIR at 3.4-23 to 24.
75
Id. at 3.4-23.
67
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electric sweeper, and road sweeping twice a day.76 Eagle Rock Aggregates must also provide an
annual inventory of its equipment and meet with the Port each year to discuss the inventory and
evaluate the feasibility of using least-polluting or zero emissions equipment at the Project.77
These requirements are a good starting point for ways to reduce the Project’s operational air
quality impacts, but the way MM AQ-1 is drafted renders its requirements unenforceable and
untimely. Since MM AQ-1 does not include any performance standards to determine whether
and when the Plan’s objectives (i.e. reduce air emissions) are achieved, including deadlines for
purchasing the new equipment, a monitoring program to ensure that adequate street sweeping
occurs, and a system for ensuring the cleanest equipment technologically available is used at the
Project, the measure cannot be enforced. Further, MM AQ-1 is deferred since the Plan will not
be created until after the Project is approved and there are no requirements that the air emission
reduction measures be implemented before the Project starts its operations. Instead, the Plan and
its operational measures should be finalized before the Project is considered for approval. The
Plan should also include concrete standards to ensure that its measures do in fact minimize the
Project’s significant air quality impacts, such as emission reduction goals and techniques for
measuring emission reductions.
Second, Mitigation Measure ERA AQ-2 (“MM AQ-2”) requires Eagle Rock Aggregates
to “utilize construction equipment (excluding on-road trucks which must meet CARB on-road
emission standards) meeting Tier 4 emission requirements” to minimize the Project’s air quality
impacts from construction.78 However, MM AQ-2 also allows for “the possible exception of
certain types of equipment (vibratory pile drivers and concrete saws), for which suitable Tier 4
equipment may not be available.”79 Similar to MM AQ-1, MM AQ-2 is unenforceable and
deferred because it omits any performance standards for determining when and how exceptions
to the Tier 4 construction equipment requirement will be granted. The DSEIR should be revised
to provide more specificity regarding its air quality mitigation measures.
Even if MM AQ-1 and MM AQ-2 were sufficient under CEQA, the DSEIR fails to
implement all feasible mitigation for air quality impacts and explain why additional mitigation is
infeasible. Mitigation is especially needed to minimize PM 2.5 from the Project’s operations
since the DSEIR concludes that Project operations will have significant and unavoidable PM 2.5
impacts on nearby workers.80 The DSEIR should be revised to include concrete and enforceable
mitigation measures for emissions from the Project’s stockpiles, aggregate transfer operations,
and on-site vehicle travel, and other sources of fugitive dust since 95 percent of PM 2.5 comes
from these sources.81 In addition, the DSEIR should add mitigation measures that reduce air
quality impacts from vehicles other than on-site equipment, such as ocean-going vessels,
commercial harbor craft, and off-site trucks used to transport the aggregates.

76

Id. at 3.4-23 to 24.
Id. at 3.4-24.
78
Id. at 3.4-27.
79
Ibid.
80
Id. at 3.4-28 to 30, 3.4-34 to 35.
81
Id. at 3.4-28.
77
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The Port has received a number of comment letters that propose additional mitigation
measures to reduce the Project’s significant air quality impacts.82 We strongly urge the Port to
publicly evaluate the feasibility of these mitigation measures and adopt all measures that will
reduce the Project’s impacts with specific, enforceable, and timely actions. This analysis is
required to comply with CEQA’s mandates regarding mitigation measures.
IX.

The Analysis of Project Alternatives in the DSEIR is Insufficient.

B-28

An environmental impact report must identify “a reasonable range of alternatives” that
would “feasibly attain most of the basic objectives of the project but would avoid or substantially
lessen any of the significant effects of the project.”83 This discussion allows lead agencies to
consider alternatives to a proposed action that will lessen impacts to the environment.84 If an
environmental impact report claims that an alternative is economically infeasible, this claim must
be supported by substantial evidence demonstrating that the additional costs would make the
project impractical.85 A proper analysis of alternatives is necessary to comply with CEQA’s
mandate to avoid or substantially lessen a project’s environmental impacts whenever feasible.86

B-29

Here, the DSEIR identifies “Alternative 1: Stockpile Storage in a Building” as the
environmentally superior alternative because it would “eliminate” the Project’s significant PM
2.5 impacts from fugitive dust.87 However, the DSEIR dismisses this alternative as economically
infeasible since it would be expensive to design and construct a building with the necessary
clearances for the Project’s stockpiles and the appropriate geotechnical specifications for the
site.88 Given these challenges and the cost of a similar, recently-constructed enclosure, the
DSEIR estimates that the building would cost $72,865,000, which is 2.5 times higher than the
capital costs for the Project.89 This estimate is helpful, but the feasibility analysis for Alternative
1 ignores the best source of comparison – the building that encloses construction aggregate
stockpiles at Eagle Rock Aggregates’ existing Richmond Terminal.90 The DSEIR should be
revised to describe the costs associated with the stockpile enclosure at its Richmond Terminal
and why that enclosure was feasible but an enclosure at the Project is allegedly not, especially
given the massive benefits associated with Alternative 1.
82
See Letter from CARB to Port (Dec. 21, 2020), at 7; Letter from BAAQMD to Port
(Jan. 8, 2021), at 1-2; Letter from West Oakland Environmental Indicators Project to Port (Jan. 8,
2021), at 7; Letter from Shute, Mihaly & Weinberger LLP to Port (Jan. 8, 2021), at 20-21.
83
Pub. Resources Code, § 21002.1, subd. (a); CEQA Guidelines, § 15126.6, subd. (a).
84
Laurel Heights Improvement Assn., 47 Cal.3d at 400.
85
Center for Biological Diversity v. County of San Bernardino (2010) 185 Cal.App.4th
866, 884.
86
Pub. Resources Code, § 21002; CEQA Guidelines, §§ 15002, subd. (a)(3), 15021,
subd. (a)(2).
87
DSEIR at 5-11.
88
Ibid.
89
Ibid.
90
See id. at 2-11 (stating that construction aggregates at the Richmond Terminal are
conveyed to stockpiles located in a covered building).
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Conclusion

CEQA provides the opportunity for transparent, thoughtful decision-making by requiring
lead agencies to evaluate, disclose, and mitigate a proposed project’s significant environmental
impacts prior to approval. While the DSEIR provided some information about the Project and its
environmental impacts, multiple facets of this discussion and analysis can and should be
improved. Further, CEQA requires the DSEIR to include mitigation measures that are
enforceable, not deferred, and designed to reduce the Project’s significant environmental
impacts. The DSEIR’s errors and omissions are especially troubling given West Oakland’s
significant and longstanding pollution burden that has been ignored for far too long. We
respectfully urge the Port to revise the DSEIR to address the concerns raised in this letter and
recirculate the DSEIR for public review and comment.
Please do not hesitate to contact me if you have any questions or would like to discuss
these issues further.

Sincerely,

ABIGAIL BLODGETT
Deputy Attorney General
For

XAVIER BECERRA
Attorney General
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Response to Comment B-1
The comment states that a new bulk marine terminal at the Port of Oakland would bring additional
stationary and mobile pollution sources to West Oakland, one of the most historically polluted and
disadvantaged communities in the State. See Master Response 5: Community Health Risks from Air
Quality Impacts for a discussion of pollution sources, Master Response 9: Stakeholder Engagement and
Environmental Justice, and Response to Comment A-6.
Response to Comment B-2
The comment states that the DSEIR does not provide an adequate environmental setting. See Response
to Comment B-14.
Response to Comment B-3
The comment states that the DSEIR does not describe the Applicant’s plans for the Richmond Terminal
and analyze the associated environmental impacts. See Master Response 2: Operations at Richmond
terminal.
Response to Comment B-4
The comment suggests that the DSEIR fails to correctly analyze the Proposed Project’s PM2.5 impacts.
See Responses to Comments B-17. Also see Master Response 4: Fugitive Dust and Master Response 8:
Consistency with the West Oakland Community Action Plan regarding the contribution of the Proposed
Project to PM2.5 concentrations.
Response to Comment B-5
The comment suggests that the DSEIR fails to sufficiently discuss how the Proposed Project’s air quality
impacts translate to adverse health impacts for the West Oakland community. See Master Response 5:
Community Health Risks from Air Quality Impacts as well as Responses to Comments A-3 and A-6.
Response to Comment B-6
The comment requests a complete analysis of the Proposed Project’s consistency with the West Oakland
Community Emissions Reduction Plan in the DSEIR.
See Master Response 8: Consistency with the West Oakland Community Action Plan. Also see Response
to Comment A-6.
Response to Comment B-7
The comment requests that the DSEIR analyze the cumulative impacts in a meaningful way. See Master
Response 7: Cumulative Impacts.
Response to Comment B-8
The comment suggests that the DSEIR fails to include mitigation measures that are enforceable, not
deferred, and adequate to reduce the Proposed Project’s significant impacts. See Response to Comment
A-11.
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Response to Comment B-9
The comment states that the DSEIR fails to provide a complete analysis of reasonable alternatives to the
Proposed Project.
An EIR is required to assess a reasonable range of alternatives to a project as outlined in CEQA
Guidelines Section 15126.6. The alternatives must meet most of the project objectives and avoid or
substantially lessen potentially significant environmental impacts associated with the project. CEQA also
requires that an EIR assess the No Project Alternative, providing an assessment of what would
reasonably be expected to occur if the project were not implemented. In compliance with these
requirements, the 2002 EIR as Addended analyzed a reasonable range of alternatives, including the No
Project Alternative.
In contrast to the requirements described above for alternatives in a project- or program-level EIR, CEQA
does not require the identification or analysis of alternatives in a Supplemental EIR. As provided in CEQA
Guidelines Section 15163(b), “The supplement to the EIR need contain only the information necessary to
make the previous EIR adequate for the project as revised.” Because the 2002 EIR as Addended analyzed
the development and use of the Port for increased cargo operations assuming only container cargo, and
the Proposed Project changes a portion of a terminal designated for container cargo to bulk
construction aggregates, the Port considered six potential alternatives (described in Section 5.4 of the
DSEIR), all of which were ultimately dismissed from further evaluation for one or more of the following
reasons: (1) they were not substantively different from one of the considered alternatives; (2) they
would not sufficiently meet most of the Proposed Project objectives; (3) they were determined to be
infeasible; or (4) they would not avoid or substantially reduce one or more potentially significant
impacts under the Proposed Project. Sections 5.5 and 5.6 of the DSEIR provided more detailed
evaluation of the No Project Alternative and Alternative 1–Stockpile Storage in a Building. The Port did
not identify any other feasible alternatives that would meet most of the Proposed Project objectives and
avoid or substantially lessen potentially significant environmental impacts. The commenter does not
suggest any other alternatives that should have been evaluated. For all these reasons, no further
discussion of alternatives is necessary in this Supplemental EIR. Also see Response to Comment B-29.
Response to Comment B-10
The comment requests that the Port conduct further environmental analysis pursuant to CEQA.
The Port has reviewed and responded to all comments on the DSEIR. Where needed, responses provide
additional information and clarification of the analysis provided in the DSEIR. This FSEIR, composed of
Volumes 1, 2, and 3, constitutes a complete record of the CEQA environmental analysis for the Proposed
Project.
Response to Comment B-11
The comment summarizes the maximum amount of construction aggregates associated with the
Proposed Project and identifies the air pollution sources associated with the Proposed Project.
The comment contains two errors. First, the actual total aggregates tonnage that could be stored onsite
is identified in the DSEIR as approximately 329,000 tons and not 390,000 tons as stated in the comment.
Since the publication of the DSEIR, the total aggregates tonnage that could be stored onsite has been
increased from 329,000 to 350,000 tons; this change was due to minor site design changes in the
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stacking system and does not change the overall annual throughput presented in the DSEIR. Second, the
comment is incorrect when it identifies an estimated 70,000 trucks and 76 barges as mobile sources
traveling through West Oakland. Barges would not travel through West Oakland. Most of the annual
truck trips would travel directly from the Proposed Project site to the nearby freeways and would not
drive through West Oakland. A more detailed assessment of truck traffic can be found in Section 3.11.3
of the DSEIR. Also see Responses to Comments A-2, A-3, and A-6.
Response to Comment B-12
The comment explains that the DSEIR supplements the environmental impact report for the OAB Area
Redevelopment Plan and notes the previous addendums that preceded the DSEIR. Comment is noted.
Response to Comment B-13
The comment describes existing pollution and health issues in West Oakland and explains that West
Oakland was selected by the CARB to be one of the first communities to develop an air emissions
reduction plan pursuant to AB 617. For a discussion of the Proposed Project’s consistency with AB 617,
see Master Response 8: Consistency with the West Oakland Community Action Plan, Master Response 9:
Stakeholder Engagement and Environmental Justice, and Responses to Comments A-3 and A-6.
Response to Comment B-14
The comment notes that a project’s environmental setting should describe the sensitive receptors in the
vicinity of a project, the background environmental burdens faced by impacted communities, and any
unique sensitivities of those communities to pollution. See Master Response 5: Community Health Risks
from Air Quality Impacts and Master Response 9: Stakeholder Engagement and Environmental Justice.
The Port acknowledges the sensitivities of nearby communities to pollution. The Port has incorporated a
number of WOCAP strategies in its 2020 and Beyond Plan to reduce exposures to PM 2.5, DPM, and
toxic air contaminants (TACs), as described in DSEIR Sections 3.4.1 and 3.4.4. For a discussion of
sensitive receptors within the Proposed Project vicinity including risk factors, see Appendix D, Health
Risk Assessment for the DSEIR.
With regard to background environmental burdens, see the Updated Environmental Setting in Section
3.4.1 of the DSEIR, which provides 3-year averages of the PM2.5 concentrations at City of Oakland (City)
air quality monitoring stations within the vicinity of the Proposed Project as well as a summary of
24-hour exceedance events. Section 3.4.1 also includes a summary of recent data from monitoring sites
in the general vicinity of the Port operated by BAAQMD, including the West Oakland site. Also see Table
4.5-2 in Section 4.5.1 of the DSEIR for an assessment of cumulative health risks from the Proposed
Project and existing conditions in West Oakland.
Response to Comment B-15
The comment states that the DSEIR’s environmental setting description does not provide adequate
information about the West Oakland residential communities.
The DSEIR HRA used a grid pattern to represent residential receptors. Specific sensitive receptors (e.g.,
daycare centers, schools, medical facilities, and parks) were not explicitly represented by a receptor to
uniquely represent their specific locations. A description of the residential grid pattern is provided in
Section 2.2.4 of Appendix D, Health Risk Assessment for the Draft SEIR. This was a conservative approach
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because it applied residential exposure assumptions to these sensitive receptors, which results in higher
cancer risks and/or non-cancer health effects, as indicated in Appendix D, Section 2.2.4.
Other sensitive receptors were evaluated with worker exposure assumptions. While the DSEIR did not
explicitly identify the neighborhoods referenced in the comment, parks, schools and daycare centers are
all incorporated within the receptor grid and identified as residential receptors. Thus, the maximum
exposed residential receptor that was reported and compared to the applicable thresholds of
significance ensures that these individual locations have health impacts at levels equal to or less than
the identified MEIR impact.
Also see Response to Comment B-14.
Response to Comment B-16
The comment suggests that the DSEIR must include a detailed discussion of the Applicant’s plans for its
Richmond Terminal and explain how these changes would impact the proposed Project’s operations.
The comment also suggests that the DSEIR analyze the environmental impacts of any reasonably
foreseeable future changes to the Richmond Terminal’s operations that are related to the Proposed
Project. See Master Response 2: Operations at Richmond Terminal.
Response to Comment B-17
The comment states that the DSEIR does not include any mitigation measures to reduce fugitive dust
emissions, and an analysis of PM 2.5 impacts from the entire OAB Redevelopment Area and PM 2.5
impacts on nearby workers is required since the 2002 EIR as Addended did not include a full analysis of
PM 2.5 impacts.
The Proposed Project’s PM2.5 emissions are described in Section 3.4.4 of the DSEIR. The scope of the
DSEIR is limited to the incremental difference in the environmental impacts between the Proposed
Project and the redevelopment plan analyzed in the 2002 EIR as Addended. As such, the DSEIR only
considers potential impacts from the Proposed Project in relation to changes from the previous
analyses, not from the entire OAB Area Redevelopment. See the Response to Comment H-16.
Furthermore, the analysis by BAAQMD of the WOCAP included all PM2.5 sources in the West Oakland
community, including the OAB Area Redevelopment, that have been built to date. The addition of the
Proposed Project’s emissions to the WOCAP analysis is shown in Table 4.5-2 of the DSEIR, which is an
assessment of cumulative health risks from the Proposed Project and existing conditions in West
Oakland.
The revised Mitigation Measure ERA AQ-1 (see Response to Comment A-11) would require the Proposed
Project to implement measures to reduce PM2.5 (including fugitive dust) emissions. As described in
Master Response 4: Fugitive Dust, the DSEIR took a conservative approach to potential fugitive dust
mitigation emission reductions. The DSEIR also took a conservative approach in identifying the
remaining potential for elevated concentration above recommended thresholds of significance of PM2.5
offsite from the Proposed Project as well as within the Port’s property. This PM2.5 concentration
threshold is well below Occupational Safety and Health Administration (OSHA) established criteria for
worker exposure concentrations and silica dust.
Also see Master Response 4: Fugitive Dust.
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Response to Comment B-18
This comment suggests that the DSEIR did not make a reasonable effort to discuss relevant specifics
regarding the connection between the general health effects associated with a particular pollutant and
the estimated amount of that pollutant the project will likely produce.
See Master Response 5: Community Health Risks from Air Quality Impacts, and Response to Comment
A-6.
Response to Comment B-19
The comment suggests that the analysis under Impact AIR-4 is disconnected from the DSEIR discussion
regarding the amount of pollutants that would be generated by the Proposed Project, and that the
DSEIR does not make any connection between the Proposed Project’s NOx and ozone (or precursors),
and does not disclose to the public what may trigger health impacts resulting from ozone. The comment
also states that the DSEIR is silent on the associated health risks for other pollutants such as crystalline
silica.
As discussed under Impact AIR-2 in Section 3.4.4 of the DSEIR, the Proposed Project would generate
emissions of TACs, including DPM contained in diesel engine exhaust, other TACs from combustion
sources, and respirable crystalline silica from construction aggregate as well as fugitive dust. The HRA
conducted for the Proposed Project evaluated the level of risk from the potential exposures to these
TACs generated by the construction and operation of the Proposed Project, as detailed further in
Appendix D, Health Risk Assessment for the Draft SEIR of the DSEIR. The HRA detailed cancer risks,
chronic non-cancer health effects, acute health effect, and PM 2.5 concentrations, which represent the
types of analyses recommended by the California Office of Environmental Health Hazard Assessment
(OEHAA) (OEHHA 2015) and BAAQMD (BAAQMD 2017) in their guidance for conducting health risk
assessments to characterize health effects for exposed sensitive receptors. Thus, all TACs identified for
the Proposed Project with toxicity values established by OEHAA were evaluated quantitatively in the
DSEIR.
Specifically, silica dust is represented as an individual line item both in emissions calculations (see Table
41 of FSEIR Volume 2, Appendix C, Air Quality and Greenhouse Gas Analysis) and the quantification of
chronic non-cancer health effects (see Table 9 of FSEIR Volume 2, Appendix D, Health Risk Assessment
for the Draft SEIR), which is the only toxicity value listed by OEHHA for silica. The hazard index (HI) for
silica alone at the maximum exposed individual receptor was 0.119 after mitigation, as identified in
Table 10 of Appendix D, Health Risk Assessment for the Draft SEIR. Along with the other chemicals
associated with chronic non-cancer health impacts, the total HI at the maximally exposed individual
(MEI) was 0.129 after mitigation (see Table 10 of FSEIR Volume 2, Appendix D, Health Risk Assessment
for the Draft SEIR). This is well below threshold levels of significance of HI of 1.
An HI is calculated as the sum of all hazard quotients. Hazard quotients are ratios of pollutant
concentrations to their Reference Exposure Level (REL; defined as the concentration level at or below
which no adverse health effects are anticipated for a specified exposure duration). Non-cancer acute
hazard quotients are based on acute RELs and the acute HI is the sum of all acute hazard quotients for
the same impacted target organ system. The chronic HI is the sum of all hazard quotients based on
chronic RELs. The chronic REL is a concentration level (expressed in units of micrograms per cubic meter,
or µg/m3, for inhalation exposure and in a dose expressed in units of milligrams per kilogram-day, or
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mg/kg-day, for oral exposures) at or below which no adverse health effects are anticipated following
long-term exposure.
The equations used to calculate the chemical-specific chronic hazard quotients and the overall HI are:
𝐶ℎ𝑟𝑜𝑛𝑖𝑐 𝐻𝑄𝑖 = 𝐶𝑖 ⁄𝑅𝐸𝐿𝑖
𝐶ℎ𝑟𝑜𝑛𝑖𝑐 𝐻𝐼 = ∑ 𝐻𝑄𝑖
Where:
Chronic HQi = Chronic Hazard Quotient for Chemicali (unitless)
Chronic HI
Ci

= Hazard Index (unitless)

= Annual average air concentration for Chemicali (µg/m3)

RELi = Chronic Non-cancer Reference Exposure Level for Chemicali (µg/m3)
As noted by OEHHA on page 6-2 of its HRA guidelines:
It should be emphasized that exceeding the acute or chronic REL does not necessarily indicate
that an adverse health impact will occur. The REL is not the threshold where population health
effects would first be seen. However, levels of exposure above the REL have an increasing but
undefined probability of resulting in an adverse health impact, particularly in sensitive individuals
(e.g., depending on the toxicant, the very young, the elderly, pregnant women, and those with
acute or chronic illnesses). The significance of exceeding the REL is dependent on the seriousness
of the health endpoint, the strength and interpretation of the health studies, the magnitude of
combined safety factors, and other considerations. In addition, there is a possibility that a REL
may not be protective of certain small, unusually sensitive human subpopulations. Such
subpopulations can be difficult to identify and study because of their small numbers, lack of
knowledge about toxic mechanisms, and other factors.
Therefore, to the extent that agencies have clearly developed methods for quantifying health effects
from air pollutants with the information available to them at this time, the Proposed Project has
identified these impacts.
Specific health effects of silica, which is the only new TAC identified in this document, are described in in
Section 3.4 of the DSEIR and Appendix C, Air Quality and Greenhouse Gas Analysis. Appendix B, Safety
Data Sheet for Eagle Rock Aggregates material indicates that prolonged exposure to respirable dusts
containing crystalline silica in excess of allowable exposure limits may cause a chronic form of silicosis,
an incurable lung disease. For further information on the health effects of silica, the reader is referred to
OEHHA documents used in developing the noncancer REL for silica, which includes a more detailed
account of health effects (https://oehha.ca.gov/chemicals/silica-crystalline-respirable). Furthermore, as
discussed in Section 3.7 of the DSEIR, the Proposed Project would comply with OSHA standards to
control employee exposures to respirable crystalline silica, which would be required to remain below
the 25 µg/m3 action level by maintaining the stockpiles with a moisture content of 1% to 8% depending
on the aggregate size in compliance with industry standards to control dust.
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Also see Master Response 4: Fugitive Dust and Master Response 5: Community Health Risks from Air
Quality Impacts.
Response to Comment B-20
The comment states that the DSEIR determination of consistency with all applicable air quality plans is
based on an incomplete analysis of the West Oakland Community CERP, and that the DSEIR should
analyze how the Proposed Project would support or hinder CERP goals. See Master Response 8:
Consistency with the West Oakland Community Action Plan.
Response to Comment B-21
The comment suggests that the DSEIR’s cumulative impacts analysis does not satisfy CEQA’s
requirements, stating that West Oakland is already burdened by substantial and significant pollution
sources throughout its neighborhoods. See Master Response 7: Cumulative Impacts.
Response to Comment B-22
The comment states that the DSEIR air quality mitigation measures are unenforceable and unlawfully
deferred. See Response to Comment A-11.
Response to Comment B-23
The comment states that Mitigation Measure ERA AQ-1 is unenforceable and deferred, but should be
implemented before Proposed Project operations begin, and should include concrete standards to
ensure that air quality impacts are minimized. See Responses to Comments A-11 and A-12.
Response to Comment B-24
The comment states that Mitigation Measure ERA AQ-2 is unenforceable and deferred because it omits
any performance standards for determining when and how exceptions to the Tier 4 construction
equipment requirement would be granted. See Response to Comment A-11.
Response to Comment B-25
The comment states that the DSEIR should be revised to include concrete and enforceable mitigation
measures for emissions from the Proposed Project’s stockpiles, aggregate transfer operations, and
on-site vehicle travel, and other sources of fugitive dust since 95% of PM 2.5 comes from these sources.
See Responses to Comments A-11 and B-17 and Master Response 4: Fugitive Dust.
Response to Comment B-26
The comment suggests that the DSEIR add mitigation measures that reduce air quality impacts from
vehicles other than on-site equipment, such as OGVs, commercial harbor craft, and off-site trucks used
to transport the aggregates. See revised MM ERA AQ-1 in Response to Comment A-11 and Master
Response 4: Fugitive Dust.
Response to Comment B-27
The comment recommends that the Port evaluate the feasibility of additional mitigation measures and
adopt all measures that will reduce the Proposed Project’s impacts with specific, enforceable, and timely
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actions. See revised Mitigation Measure ERA AQ-1 in Response to Comment A-11, which clarifies
performance measures and other enforceable requirements. Also see Response to Comment A-12.
Response to Comment B-28
The comments states that a proper analysis of alternatives is necessary to comply with CEQA’s mandate
to avoid or substantially lessen a project’s environmental impacts whenever feasible. See Response to
Comment B-9.
Response to Comment B-29
The comment requests that the DSEIR be revised to describe the costs associated with the stockpile
enclosure at its Richmond Terminal and explain why that enclosure was feasible but an enclosure at the
Proposed Project site is not.
The Richmond Marine Terminal operation is substantially smaller, with the enclosed building totaling
approximately 94,000 square feet (2.2 acres), compared to the 617,500 square foot (14-acre) building
that would be necessary to enclose the operations at the Proposed Project site. The constraints in
constructing a building of this size, resulting in a much higher cost as well as other considerations, are
discussed in Section 5.6 of the DSEIR. Also see Response to Comment B-9.
Response to Comment B-30
This comment requests that the Port revise and recirculate the DSEIR.
A lead agency is required to recirculate an EIR when significant new information is added to the EIR after
the draft EIR is circulated for public review but before the final EIR is certified. New information added
to an EIR is not “significant” unless the EIR is changed in a way that deprives the public of a meaningful
opportunity to comment upon a substantial adverse environmental effect of the project or a feasible
way to mitigate or avoid such an effect (including a feasible project alternative) that the project's
proponents have declined to implement. Recirculation is not required where the new information added
to the EIR merely clarifies or amplifies or makes insignificant modifications in an adequate EIR.
The clarifying revisions made to the DSEIR in response to comments received do not constitute
significant new information meeting the criteria for recirculation of the DSEIR. No information disclosing
a new or substantially more severe significant environment impact was added to the DSEIR. No
additional feasible alternatives have been identified since the DSEIR was published. The Port evaluated
additional mitigation measures proposed by commenters and did not identify any feasible measures
considerably different from measures analyzed in the DSEIR.
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Letter C: California Department of Toxic Substances Control (December 7, 2020)

Annotated Comment Letter C
Khamly Chuop
From:
Sent:
To:
Cc:
Subject:

Chung-Huynh, Elizabeth@DTSC <Elizabeth.Chung-Huynh@dtsc.ca.gov>
Thursday, December 17, 2020 12:54 PM
Khamly Chuop
Karachewski, John@DTSC
[EXTERNAL] Eagle Rock Aggregates Oakland, California

The sender of this message is external to the Port of Oakland. Do not open links or attachments from untrusted
sources. (Disclaimer posted by PortIT71394.)
Hello Khamly,

C-1
C-2
C-3

I am representing the Department of Toxic Substances Control to review the CEQA document for the Eagle Rock
Aggregates in Oakland, California.
The documents that I have reviewed are very limited and I had some questions and suggestions.
I google searched Eagle Rock Aggregates Inc, and the pictures shows that they have enclosed building where the
operations happen.
It is not clear if their future operations will be indoors or outdoors.
DTSC suggests that Community Air Monitoring Program (CAMP) should be considered while in construction and in
operations, the CAMP should not be limited to monitoring wind direction, setting an exposure limit to dust for the
community, and have a plan in case there is odor exposure while excavating the area.
I don’t think this next issue is related to this CEQA review; however, all the imported construction materials, specially
sand, should be analyzed for any Chemicals of Potential Contamination according to the historical use of the site where
the materials are being imported.
Thank you,
Elizabeth Chung, M.S.
Project Manager
Site Mitigation and Restoration Program -Berkeley
Elizabeth.Chung-Huynh@Dtsc.ca.gov

1
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Response to Comment C-1
The comment asks for clarification on whether the Proposed Project operations would be indoors or
outdoors. The Proposed Project operations (import, storage, and distribution of bulk construction
aggregates) would occur outdoors.
Response to Comment C-2
The comment suggests that a Community Air Monitoring Program (CAMP) be considered during
Proposed Project construction and operations.
The Proposed Project currently does not include an identified remediation activity and is currently not a
site under the California Department of Toxic Substance Control (DTSC) oversight that would require the
preparation and implementation of a CAMP. Although soil removal activities would occur for the
construction of the bioretention basin, utilities removal and installation, and foundation work,
applicable mitigation measures and standard conditions of approval would be followed during
construction. This includes Standard Condition of Approval (SCA) AIR-2 that would require the watering
of exposed surfaces twice a day; the posting of a visible sign for dust complaints that would include a
phone number for the Port, BAAQMD, and the Contractor; the taking of corrective action within 48
hours; and other measures to minimize fugitive dust.
During operations, the stockpiles would be kept at a moisture content between 1 and 8% depending on
the aggregate size and the Proposed Project would operate under a Permit to Operate by the BAAQMD.
The permit would include measures to reduce the amount of fugitive dust (see Master Response 4:
Fugitive Dust). In addition, see revised Mitigation Measure ERA AQ-1 in Response to Comment A-1 for
Proposed Project features have been added to reduce fugitive dust. It is noted that there are ambient air
quality monitoring stations within the vicinity of the Proposed Project including BAAQMD’s West
Oakland monitor and a temporary network of three monitoring sites operated by Northgate
Environmental on behalf of the City.
Response to Comment C-3
The comment recommends that all imported construction materials be analyzed for any chemical of
potential contamination according to the historical use of the site where the materials are being
imported.
Proposed Project construction materials would include steel and concrete, which would not require
testing. Depending on the type and source of import soil, analytical testing for any chemical of potential
contamination would be performed as a condition of approval for the Proposed Project.
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Letter D: California State Lands Commission (January 8, 2021)

Annotated Comment Letter D
JENNIFER LUCCHESI, Executive Officer
(916) 574-1800 Fax (916) 574-1810

CALIFORNIA STATE LANDS COMMISSION
100 Howe Avenue, Suite 100-South
Sacramento, CA 95825-8202

California Relay Service TDD Phone 1-800-735-2929
from Voice Phone 1-800-735-2922

Contact Phone: (916) 574-1890

January 8, 2021
File Ref: SCH #2001082058
Khamly Chuop, Associate Environmental Planner/Scientist
Port of Oakland
Environmental Programs and Planning Division
350 Water Street
Oakland, California 94607
SENT VIA ELECTRONIC MAIL ONLY (kchuop@portoakland.com)
Subject: Draft Supplemental Environmental Impact Report (SEIR) for the Eagle
Rock Aggregates Oakland Terminal Project, Alameda County
Dear Khamly Chuop:
The California State Lands Commission (Commission) staff has reviewed the Draft
SEIR for the Eagle Rock Aggregates Oakland Terminal Project (Project) prepared by
the Port of Oakland (Port). The Port, as the public agency proposing to carry out the
Project, is the lead agency under the California Environmental Quality Act (CEQA) (Pub.
Resources Code, § 21000 et seq.). Staff submits these comments and suggestions in
its capacity as a trustee agency, pursuant to State CEQA Guidelines section 15386, for
projects that could directly or indirectly affect sovereign land and their accompanying
Public Trust resources or uses. Staff also provides these comments in keeping with its
responsibility to provide oversight of the State’s granted tidelands and submerged lands
pursuant to Public Resources Code section 6009.1, subdivision (b).
Commission Jurisdiction and Public Trust Lands

D-1

The Commission has jurisdiction and management authority over all ungranted
tidelands, submerged lands, and the beds of navigable lakes and waterways. The
Commission also has certain residual and review authority for tidelands and submerged
lands legislatively granted in trust to local jurisdictions (Pub. Resources Code, §§ 6009,
subd. (c); 6009.1; 6301; 6306). All tidelands and submerged lands, granted or
ungranted, as well as navigable lakes and waterways, are subject to the protections of
the common law Public Trust Doctrine.
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As general background, the State of California acquired sovereign ownership of all
tidelands and submerged lands and beds of navigable lakes and waterways upon its
admission to the United States in 1850. The state holds these lands for the benefit of all
people of the state for statewide Public Trust purposes, which include but are not limited
to waterborne commerce, navigation, fisheries, water-related recreation, habitat
preservation, and open space. On tidal waterways, the State's sovereign fee ownership
extends landward to the mean high tide line, except for areas of fill or artificial accretion
or where the boundary has been fixed by agreement or a court. Such boundaries may
not be readily apparent from present day site inspections.
The California Legislature is vested with the authority to enact laws involving the State’s
sovereign Public Trust lands. Since 1851, the Legislature has periodically transferred
portions of the State’s Public Trust lands to over 80 local governmental entities for
management purposes, including California’s five major ports. These granted lands are
held in trust for the people of California and must be used for Public Trust purposes,
including water-related commerce, navigation, and fishing. The granting language
D-1
conveys the State’s legal title to the sovereign lands subject to certain terms and
cont. conditions and subject to the common law Public Trust Doctrine.
The proposed project is located within lands that have been legislatively granted in trust
to the City of Oakland pursuant to Chapter 657, Statutes of 1911, as amended. Through
the City’s Charter, portions of these public trust lands, including the project area, are
within the Port of Oakland (Port) and are managed by the City acting by and through its
Board of Port Commissioners. Any proposed uses involving these granted tidelands
must be consistent with the common law Public Trust Doctrine, the City’s applicable
granting statutes, the California Constitution, and relevant case law.
In 2016, the Commission adopted a five-year Strategic Plan, 1 identifying ports and
harbor districts as essential partners for driving economic growth and managing coastal
resources. The Strategic Plan identified key actions that relate to ports and harbor
districts, including working with various partners to ensure port policies and programs
are consistent with Executive Order B-32-15, including the Freight Mobility Plan, the
Sustainable Freight Pathways to Zero and Near-Zero-Emissions, and the California
Energy Commission’s Integrated Energy Policy Report, and working with grantees to
ensure that Public Trust land and revenue uses are consistent with the Public Trust.
Project Description

D-2

The Port prepared a Draft SEIR to revise and update the Oakland Army Base Area
Redevelopment Plan (OAB Plan) Environmental Impact Report (EIR), certified by the
City of Oakland in July 2002, and addended by the City of Oakland and the Port on
different occasions with the 2006 Maritime Street Addendum, the 2012 Oakland Army
Base Addendum, the 2015 Cool Port Addendum, and the 2019 7th Street Grade
Separation Addendum. These combined documents are considered the “2002 EIR as
1

California State Lands Commission. Strategic Plan: 2016-2020. December 18, 2015. Available at:
http://www.slc.ca.gov/wp-content/uploads/2018/07/StrategicPlan.pdf.
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Addended.” The 2002 EIR as Addended evaluated the environmental impacts of the
development and use of the Project area for increased cargo operations, assuming only
container cargo. Subsequent to the approval of the 2002 EIR as Addended, the Port
proposed to modify the OAB Plan for construction aggregates stockpiling and
distribution. In proposing these changes, the Port seeks to assist in meeting current and
projected needs for sand and gravel supply in the greater San Francisco Bay Area.

D-2
cont.

From the Project Description, Commission staff understands that:
•
•

Aggregate Maritime Transport and Loading/Unloading: Berth 22 would be utilized
for vessel and barge operations to unload aggregate material for stockpiling as
well as to load the aggregate on to barges for local and regional distribution.
Aggregate Stockpiling and Land-Based Transport: Construction aggregates
would be offloaded from ocean-going vessels and stockpiled on pavement at the
Berths 20, 21, and 22 backlands using a radial stacking conveyor system to
create three stockpiles over 40 feet high. The material would then be distributed
locally and regionally via truck or barge.

Environmental Review
Commission staff requests that the Port consider the following comments on the
Project’s SEIR.
Air Quality and Greenhouse Gas Emissions

D-3

1. Deferred Mitigation: In order to avoid the improper deferral of mitigation, mitigation
measures (MMs) must be specific, feasible, and fully enforceable to minimize
significant adverse impacts from a project, and “shall not be deferred until some
future time.” (State CEQA Guidelines, § 15126.4, subd. (a)(1)(B).) MM ERA AQ-1
requires Eagle Rock Aggregates (ERA) to prepare and implement an Operations Air
Quality Plan. As written, this Plan must include measures that could reduce the
Project’s on-site operational emissions, but the MM does not include an enforceable
timeline for plan preparation and lacks adequate detail about how such measures
could reduce the Project’s significant impact on air quality. Staff recommends that
MM ERA AQ-1 be updated to include more specific performance measures and
targets that the Port must ensure are met. These performance measures and targets
should be consistent with the near-term emissions reduction actions identified in the
Seaport Air Quality 2020 and Beyond Plan (2020 and Beyond Plan) that was
adopted by the Port in 2019.

D-4

MM ERA AQ-1 states that the Operations Air Quality Plan shall be reviewed and
approved by the Port prior to start of Project operations. Commission staff
recommends including stakeholder engagement in this review process in
accordance with a key strategy of the 2020 and Beyond Plan. Specifically, including
stakeholder engagement and public review in the preparation and implementation of
the Operations Air Quality Plan would provide ongoing opportunities for meaningful
input and authentic involvement in decision-making.
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Staff also recommends that ERA work closely with the Port to evaluate equipment
and infrastructure needs in order to identify opportunities for zero-emissions
equipment. This measure would accord with near-term actions identified in the Port’s
2020 and Beyond Plan.
2. Fugitive Dust: Chapter 2 of the Draft SEIR, Project Description, notes that water
sprayers would be used for dust suppression while the aggregate materials are
unloaded and loaded onto vessels or transported along stackers to and from the
material stockpiles. In addition, water would be sprayed daily from radial sprayers
while the aggregate is stockpiled to retain a moisture content of 1 to 8 percent.
Finally, the Project would have a screened barrier and/or stacked containers around
the perimeter of the stockpile area to create a visual barrier, which is also referred to
as a “wind screen.” (Chapter 3.4, Air Quality, page 3.4-31.)

D-6

The 2002 EIR as Addended identified two Standard Conditions of Approval related
to fugitive dust and particles with a diameter of less than 10 or 2.5 micrometers
(PM10 and PM2.5, respectively), but these measures address dust generated during
the OAB Redevelopment Plan construction and remediation activities and do not
appear to apply to the proposed Project’s operational phase. The Draft SEIR does
not explain why no further dust suppression measures would be needed during the
Project’s operations. Commission staff notes that although the 2002 EIR as
Addended determined that the impacts to air quality were significant and
unavoidable, pursuant to section 15092 of the State CEQA Guidelines, lead
agencies must reduce or avoid significant effects to the extent feasible prior to
approving a project, even if unavoidable significant effects remain after application of
all feasible mitigation. The PM10 and PM2.5 impacts are of particular concern because
the Draft SEIR concedes that the Project’s uncovered aggregate stockpiles will
result in “…a change in the severity of the previously identified cumulatively
considerable significant and unavoidable emissions impact of the OAB Area
Redevelopment Plan disclosed in the 2002 EIR as Addended.” (Chapter 4,
Cumulative Impacts, page 4-16.) Commission staff suggests that feasible mitigation
to reduce cumulative air quality impacts exists beyond what the Port proposes in the
Draft SEIR and therefore recommends that the Final SEIR evaluate all feasible
mitigation measures, including placing covers over the stockpiles and the trucks
transporting material from the Project site. This could further reduce cumulative
human health impacts to the surrounding community.
Environmental Justice

D-7

3. Environmental Justice Analysis: Environmental justice is defined by California law as
“the fair treatment of people of all races, cultures, and incomes with respect to the
development, adoption, implementation, and enforcement of environmental laws,
regulations, and policies.” (Gov. Code, § 65040.12.) This definition is consistent with
the Public Trust Doctrine’s principle that management of trust lands is for the benefit
of all people.
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The Commission adopted an updated Environmental Justice Policy and
Implementation Plan in December 2018, found at
https://www.slc.ca.gov/envirojustice/, to ensure that environmental justice is an
essential consideration in the agency’s processes, decisions, and programs.
Through its policy, the Commission reaffirms its commitment to an informed and
open process in which all people are treated equitably and with dignity, and in which
its decisions are tempered by environmental justice considerations. Among other
goals, the policy commits the Commission to strive to minimize additional burdens
on and increase benefits to marginalized and disadvantaged communities resulting
from a proposed project or lease. Furthermore, the Commission’s Environmental
Justice Policy aligns with that of its sister agency the San Francisco Bay
Conservation and Development Commission (BCDC). Being one of the agencies
responsible for the Project, BCDC will rely on the SEIR when considering any
approval related to this Project.

D-7
cont.

Industrial facilities and transportation projects have historically been built among
traditionally marginalized communities who do not have access to resources to
address the environmental and public health impacts that come with these
developments, causing an environmental justice issue. Based on the information
from CalEnviroScreen 3.0, (found at:
https://oehha.ca.gov/calenviroscreen/report/calenviroscreen-30) the Project is
located within a high pollution area relative to the rest of the State, with a pollution
burden percentile of 89 percent. In addition, the Census Tracts closest to the Project
(Census Tracts 6001425101, 6001425102, 6001425104, and 6001401500) have
pollution burden percentiles ranging from 78 percent to 86 percent relative to the rest
of the State, depending on the Census Tract. In other words, communities near the
Project are disproportionately impacted by various sources of pollution, health
hazards, and socioeconomic burdens including diesel emissions, toxic releases,
presence of hazardous waste, and groundwater threats. In addition, children, the
elderly, and minority populations are affected by health hazards, which include
asthma, cardiovascular irregularities, and low birth weights.
Adverse health disparities overwhelmingly affect the marginalized communities
adjacent to the Port, and this Project may augment such disparities by increasing
dust and air pollution. According to the West Oakland Community Action Plan,
“neighborhoods near the Port of Oakland experience nearly three times the cancer
risk from local pollution sources, compared to neighborhoods farther away”
(https://www.baaqmd.gov/~/media/files/ab617-community-health/westoakland/100219-files/owning-our-air-plan-summary-pdf.pdf?la=en). For decades,
disadvantaged communities near the Port have endured poor health and poor air. As
stated in the SEIR, this Project would increase levels of fugitive dust and other
pollutants and would contribute to existing air quality standard violations in the area.
Short-term exposure to particulate matters above the Federal or State standards can
result in aggravated asthma, acute bronchitis, respiratory symptoms, decreased lung
functions, heart attacks, and premature mortality.
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The Project’s potential public health impacts and lack of full analysis of mitigation
measures related to air pollution and fugitive dust, as well as the Draft SEIR’s lack of
an environmental justice analysis and record of meaningful and authentic community
outreach and engagement is of concern to the Commission. Although not legally
required in a CEQA document, staff suggests including a section describing any
community outreach and engagement the Port undertook in developing the draft
SEIR. In this manner, the CEQA public comment process would provide the greatest
opportunity for concerned public groups to provide input relating to environmental
justice. Commission staff is available to work with the Port and stakeholders to
address these concerns.
Thank you for the opportunity to comment on the Draft SEIR for the Project. Staff
requests that you consider these trustee agency comments prior to certifying the Final
SEIR. Please send copies of future Project-related documents, including electronic
copies of the Final SEIR, Mitigation Monitoring and Reporting Program, Notice of
Determination, CEQA Findings and, if applicable, Statement of Overriding
Considerations when they become available, and refer questions concerning
environmental review to Alexandra Borack, Senior Environmental Scientist, at
alexandra.borack@slc.ca.gov. For questions about Commission jurisdiction, please
contact Reid Boggiano, Public Land Management Specialist, at
reid.boggiano@slc.ca.gov. For questions relating to the Commission’s Environmental
Justice Policy and outreach, please contact Yessica Ramirez, Environmental Justice
Liaison, at yessica.ramirez@slc.ca.gov.
Sincerely,

Nicole Dobroski, Chief
Division of Environmental Planning
and Management
cc: Office of Planning and Research
R. Boggiano, Commission
A. Kershen, Commission
Y. Ramirez, Commission
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Response to Comment D-1
The comment states that the California State Lands Commission has adopted a five-year Strategic Plan
that identifies key actions that relate to ports and harbor districts, including working with various
partners to ensure port policies and programs are consistent with Executive Order B-32-15. Comment is
noted.
Response to Comment D-2
This comment restates general Project Description information related to the aggregate offloading
process and stockpiling at Berths 20, 21, and 22 backlands using a radial conveyor system.
As a point of clarification, the three stockpiles would reach heights of up to 40 feet high, not over 40
feet high. Initially, during the first few years of operations, the stockpiles would be between 20 and 25
feet in height, reaching up to 40 feet thereafter (see Section 2.2.2 of the DSEIR).
Response to Comment D-3
The comment states that Mitigation Measure ERA AQ-1 does not include an enforceable timeline for
preparation of the Operations Air Quality Plan and lacks adequate detail about how such measures
could reduce the Proposed Project’s significant impact on air quality. The comment also states that
performance measures and targets should be consistent with the near-term emissions reduction actions
identified in the 2020 and Beyond Plan. See Response to Comment A-11, which includes clarifying
revisions to Mitigation Measure ERA AQ-1.
Response to Comment D-4
The comment recommends including stakeholder engagement in the review process for the Operations
Air Quality Plan under Mitigation Measure ERA AQ-1 to ensure ongoing opportunities for meaningful
input and authentic involvement in decision-making. See Master Response 9: Stakeholder Engagement
and Environmental Justice.
Response to Comment D-5
The comment recommends that the Applicant work closely with the Port to evaluate equipment and
infrastructure needs to identify opportunities for zero-emission equipment. See Responses to
Comments A-1, A-11, and A-12.
Response to Comment D-6
The comment states that the 2002 EIR as Addended identified two Standard Conditions of Approval
related to fugitive dust and particles, but that these measures address dust generated during the OAB
Redevelopment Plan construction and remediation activities, and do not appear to apply to the
Proposed Project’s operational phase. The comment suggests covering the stockpiles at the Proposed
Project site and the trucks transporting materials from the Proposed Project site as additional mitigation
for PM emissions.
During Proposed Project operation, fugitive dust would be generated from the movement of
construction aggregates from ships to aggregate stockpiles, the transfer of aggregate from stockpiles to
hauling trucks or barges, resuspension of accumulated dust on roads and surfaces, and from windblown
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erosion of the aggregate stockpiles. See Master Response 4: Fugitive Dust and Response to Comment
A-10.
Response to Comment D-7
The comment states that the Proposed Project’s potential public health impacts and lack of full analysis
of mitigation measures related to air pollution and fugitive dust, and the DSEIR’s lack of an
environmental justice analysis and record of meaningful and authentic community outreach and
engagement, are of concern to the Commission. The comment suggests describing community outreach
and engagement that the Port took in developing the DSEIR. See Responses to Comments A-6, A-11, and
B-17, Master Response 4: Fugitive Dust, Master Response 5: Community Health Risks from Air Quality
Impacts, and Master Response 9: Stakeholder Engagement and Environmental Justice.
Response to Comment D-8
The comment requests that that the Port consider trustee agency comments prior to certifying the FSEIR
and to provide copies of future Proposed Project-related documents. Comment is noted.
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Local Agencies

Letter E: East Bay Municipal Utility District (December 17, 2020)
EASTBAY
MUNICIPAL UTILITY DISTRICT

Annotated Comment Letter E

December 17, 2020

Khamly Chuop, Associate Environmental Planner/Scientist
Port of Oakland, Environmental Programs and Planning
530 Water Street
Oakland. CA 94607
Re:

Notice of Availability of a Draft Supplemental Environmental Jmpact Report
Eagle Rock Aggregates Oakland Terminal Project (State Clearinghouse No.
200 I 082058), Oakland

Dear Ms. Chuop:
East Bay Municipal Utility District (EBMUD) appreciates the oppo1tunity to comment
on the Draft Supplemental Environmental Impact Report (DSEIR) for the submerged
land and 18 acres ofbackland located in the water area immediately adjacent lo Berth
22 and behind Berths 20, 21 , 22 in the City of Oakland (City). EBMUD has the
following comments.

WATER SERVICE

E-1

EBMUD's Central Pressure Zone, with a service elevation between 0 and 100 feet, will
serve the proposed development. The property currently has water service. Separate
structures on a single parcel require separate water services. lf additional water service is
needed, the project sponsor should contact EBMUD' s New Business Office and request a
water sen1ice estimate to determine costs and conditions for providing additional water
service to the existing parcel. Engineering and installation of water services require
substantial lead time, which should be provided for in the project sponsor's development
schedule.

WASTEWATER SERVICE

E-2

EBMUD' s Main Wastewater Treatment Plant (MWWTP) and interceptor system are
anticipated to have adequate dry weather capacity to accommodate the proposed
wastewater flows from this project and to treat such flows provided th at the wastewater
generated by the project meets the requirements of the EBMUD Wastewater Control
Ordinance. However, wet weather flows are a concern. The East Bay regional wastewater
collection system experiences exceptionally high peak flows during storms due to
excessive infiltration and inflow (T/1) that enters the system through cracks and
misconnections in both public and private sewer lines. EBMUD has historically operated
three Wet Weather Facilities (WWFs) to provide primary treatment and disinfection for
peak wet weather flows that exceed the treatment capacity of the MWWTP. Due to
reinterpretation of applicable law, EBMUD 's National Pollutant Discharge Elimination
375 ELEVENTH STREET • OAKLAND • CA 94607-4240 , TOLL FREE 1-866-40-EBMUD
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System (NPDES) permit now prohibits discharges from EBMUD's WWFs. Additionally,
the seven wastewater collection system agencies that discharge to the EBMUD wastewater
interceptor system ("Satellite Agencies") hold NPDES permits that prohibit them from
causing or contributing to WWF discharges . These NPDES permits have removed the
regulatory coverage the East Bay wastewater agencies once relied upon to manage peak
wet weather flows.

E-2
cont.

A federal consent decree, negotiated among EBMUD, the Satellite Agencies, the
Environmental Protection Agency (EPA), the State Water Resources Control Board
(SWRCB), and the Regional Water Quality Control Board (RWQCB), requires EBMUD
and the Satellite Agencies to eliminate WWF discharges by 2036. To meet this
requirement, actions will need to be taken over time to reduce I/I in the system. The
consent decree requires EBMUD to continue implementation of its Regional Private Sewer
Lateral Ordinance (www.eastbaypsl.com), constmct various improvements to its
interceptor system, and identify key areas of inflow and rapid infiltration over a 22-year
period. Over the same time period, the consent decree requires the Satellite Agencies to
perform 1/J reduction work including sewer main rehabilitation and elimination of inflow
sources. EBMUD and the Satellite Agencies must jointly demonstrate at specified intervals
that this work has resulted in a sufficient, pre-determined level of reduction in WWF
discharges. If sufficient I/I reductions are not achieved, additional investment into the
region's wastewater infrastructure would be required, which may result in significant
financial implications for East Bay residents.
To ensure that the project contributes to these legally required I/I reductions, the lead
agency should require the project sponsor to comply with EBMUD 's Regional Private
Sewer Lateral Ordinance. Additionally, it would be prudent for the lead agency to require
the following mitigation measures for the project: (I) replace or rehabilitate any existing
sanitary sewer collection systems, including sewer lateral lines to ensure that such systems
and lines are free from defects or, alternatively, disconnected from the sanitary sewer
system, and (2) ensure any new wastewater collection systems, including sewer lateral
lines, for the project are constructed to prevent l/1 to the maximum extent feasible while
meeting all requirements contained in the Regional Private Sewer Lateral Ordinance and
applicable municipal codes or Satellite Agency ordinances.

WATER RECYCLING

E-3

EBMUD's Policy 9.05 requires that customers use non-potable water, including recycled
water, for non-domestic purposes when it is of adequate quality and quantity, available at
reasonable cost, not detrimental to public health and not injurious to plant, fish and wildlife
to offset demand on EBMUD's limited potable water supply. Appropriate recycled water
uses include landscape irrigation, commercial and industrial process uses, toilet and urinal
flushing in non-residential buildings, and other applications.

3-54
Eagle Rock Aggregates Oakland Terminal Project
Final Supplemental Environmental Impact Report
Volume 3 of 3 – Comments and Responses to Comments

November 2021

Port of Oakland

3. Individual Responses to Comments

Khamly Chuop, Associate Environmental Planner/Scientist
December 17, 2020
Page 3

E-3
cont.

The proposed project location lies in the vicinity ofEBMUD's East Bayshore Recycled
Water Project. EBMUD recommends that the lead agency and the project sponsor
coordinate closely with EBMUD during the planning of the project to further explore the
options and requirements relating to recycled water use.

WATER CONSERVATION

E-4

The project presents an opportunity to incorporate water conservation measures. EBMUD
requests that the lead agency include in its conditions of approval a requirement that the
project sponsor comply with Assembly Bill 325, "Model Water Efficient Landscape
Ordinance," (Division 2, Title 23, California Code of Regulations, Chapter 2.7, Sections
490 through 495). The project sponsor should be aware that Section 31 of EBMUD's
Water Service Regulations requires that water service shall not be furnished for new or
expanded service unless all the applicable water-efficiency measures described in the
regulation are installed at the project sponsor's expense.

If you have any questions concerning this response, please contact Timothy R. McGowan,
Senior Civil Engineer, Major Facilities Planning Section at (510) 287-1981 .
Sincerely,

David J. Rehnstrom
Manager of Water Distribution Planning
DJR:VDC:djr
sb20_262

3-55
Eagle Rock Aggregates Oakland Terminal Project
Final Supplemental Environmental Impact Report
Volume 3 of 3 – Comments and Responses to Comments

November 2021

Port of Oakland

3. Individual Responses to Comments

Response to Comment E-1
The comment states that East Bay Municipal Utility District’s (EBMUD’s) Central Pressure Zone would
serve the Proposed Project and although the property has water service, separate structures on a single
parcel would require separate water service. The comment recommends that if additional service is
required, the Applicant should contact EBMUD’s New Business Office.
Since the Proposed Project includes the construction of a new structure (maintenance/office building),
additional water service would likely be needed. Therefore, the Applicant would coordinate with
EBMUD to determine costs and conditions for providing additional water service to the existing parcel
and comply with EBMUD regulations governing water service (EBMUD 1959-2020).
Response to Comment E-2
The comment states that EBMUD’s Main Wastewater Treatment Plant (MWWTP) has adequate dry
weather capacity to accommodate proposed wastewater flows from the Proposed Project, but that wet
weather flows are a concern. The comment recommends that the Proposed Project 1) comply with
EBMUD’s Regional Private Sewer Lateral Ordinance, 2) replace or rehabilitate any existing sanitary sewer
collection systems, including sewer lateral lines to ensure that such systems and lines are free from
defects or alternatively, disconnected from the sanitary sewer system, and 3) ensure any new
wastewater collection systems, including sewer lateral lines, for the project are constructed to prohibit
infiltration and inflow.
As described in Section 3.12 of the DSEIR, wastewater generated from operation of the restroom facility
and kitchen in the maintenance/office house would be conveyed to a new sanitary sewer line that
would connect to the existing City sanitary sewer line at Maritime Street and 17th Street, and then
conveyed to EBMUD’s MWWTP. In addition, wash water from the tire wash system(s) would also be
discharged to the sanitary sewer. The Port’s lease agreement with the Applicant includes a requirement
for compliance with the Port’s Private Sewer Lateral Ordinance 4474 and Sewer Use Ordinance 4113
which conforms with EBMUD’s Regional Private Sewer Lateral Ordinance and the Port’s Sewer System
Management Plan (SSMP) (Port of Oakland 2020). Compliance with the referenced Port ordinances
would ensure that the Proposed Project’s wastewater collection systems would be constructed to
prevent infiltration and inflow. The existing sanitary lines at the Proposed Project site would be
abandoned; therefore, no rehabilitation or replacement would be required.
Response to Comment E-3
The comment recommends that the Proposed Project explore options and requirements relating to
recycled water use for the Proposed Project, consistent with EBMUD Policy 9.05.
The Proposed Project would utilize OGV ship hold water for a majority of its non-potable water needs.
Since release of the DSEIR, additional on-site capacity has been added for the use and storage of ship
hold water. Rather than including the 20 on-site water storage tanks on the north side of the ship
unloading hopper (each with a 10,000-gallon capacity) as described in the DSEIR, the Proposed Project
now includes a single open storage tank at the same location with approximately 1 million gallons of
onsite capacity. In addition, based on comments received on the DSEIR, the Applicant has also agreed to
add a recycled water line connection to support Proposed Project site operations as needed to
supplement OGV ship hold water. Stormwater would no longer be captured for Project operational use.
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As described in Chapter 4, Revisions to the Draft Supplemental Environmental Impact Report, of this
volume, these modifications have been incorporated into the FSEIR Project Description as follows:
Stored water from the OGV aggregate holds would be used for material stockpile wetting and
on-site dust control, thereby minimizing the need for supplemental recycled potable water. OGV
ship hold water as well as EBMUD recycled water pumped water from the on-site stormwater
retention pond would be kept in the twentyone-million10,000-gallon on-site water storage tanks
(total combined capacity of 200,000 gallons).
Response to Comment E-4
This comment notes that applicable water-efficiency measures must be installed before new or
expanded water services can be provided per Section 31 of EBMUD’s Water Service Regulations.
Compliance with water efficiency requirements will be a condition of approval for the Proposed Project.
The Proposed Project would use potable water only in the scale house restrooms, kitchen, and
laboratory. Water-efficient toilets and faucets would be installed consistent with the City of Oakland’s
building standards and consistent with EBMUD’s Water Service Regulations.
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Letter F: Bay Area Air Quality Management District (January 8, 2021)

Annotated Comment Letter F

January 8, 2021
Khamly Chuop
Associate Environmental Planner/Scientist
Environmental Programs and Planning Division
Port of Oakland
530 Water Street
Oakland, CA 94607

ALAMEDA COUNTY

John J. Bauters
(Secretary)
Pauline Russo Cutter
Nate Miley
VACANT
CONTRA COSTA COUNTY

John Gioia
David Hudson
Karen Mitchoff
(Vice Chair)
Mark Ross

MARIN COUNTY

Katie Rice

NAPA COUNTY

Brad Wagenknecht
SAN FRANCISCO COUNTY
VACANT

Shamann Walton
Tyrone Jue
(SF Mayor’s Appointee)
SAN MATEO COUNTY

David J. Canepa
Carole Groom
Davina Hurt

SANTA CLARA COUNTY

Margaret Abe-Koga
Cindy Chavez
(Chair)
Rich Constantine
Rod G. Sinks
SOLANO COUNTY

Erin Hannigan
Lori Wilson

SONOMA COUNTY

Teresa Barrett
Lynda Hopkins

Jack P. Broadbent

EXECUTIVE OFFICER/APCO

RE: Eagle Rock Aggregates – Oakland Terminal Project DRAFT Supplemental
Environmental Impact Report (DSEIR)
Dear Ms. Chuop,
Bay Area Air Quality Management District (Air District) staff have reviewed the
DRAFT Supplemental Environmental Impact Report (DSEIR) for the Eagle Rock
Aggregates – Oakland Terminal Project (Project). The proposed project includes the
construction and operation of an aggregates import, storage, and distribution
terminal estimated to process 2,500,000 tons per year (tpy) of construction
aggregates. The Project would occupy Berth 22 for vessel and barge operations and
approximately 18 acres for construction aggregates stockpiling and distribution on
the backlands of Berths 20, 21, and 22, all within the Outer Harbor Terminal in the
Port’s Oakland Army Base (OAB) Redevelopment Plan Area in Oakland.
Staff acknowledges the Project’s efforts to be consistent with the Air District’s West
Oakland Community Action Plan (WOCAP) and 2017 Clean Air Plan, which includes
a commitment to use all electric trucks for its operations between the Project site
and Central Concrete in West Oakland and restricting all idling of trucks on-site.
However, staff is concerned that the Project’s particulate matter (PM) emissions
from stockpiles, trucks, and ocean-going vessels (OGV) hinder progress in meeting
the WOCAP’s goals and targets of reducing residential neighborhood exposure to
fine particulate matter (PM 2.5 ) concentrations to 1.7 micrograms per cubic meter
(ug/m3) by 2025. The Air District has worked for many years to improve air quality
and health in West Oakland, a community identified as disproportionately impacted
by poor environmental and socioeconomic conditions. Because additional exposure
to fine particulate can cause serious health impacts, staff firmly recommends that
the Port require the maximum feasible controls of the stockpiles. This should go
beyond watering as currently proposed.
Staff also recommends the Port to incorporate additional PM 2.5 reduction
measures such as:

F-1

F-2

Require additional vegetative and/or physical barriers to reduce wind
•
speeds within the facility;
375 BEALE STREET, SUITE 600 • SAN FRANCISCO CA • 94105 • 415.771.6000 • www.baaqmd.gov
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F-3
F-4
F-5
F-6
F-7
F-8
F-9

F-10

F-11
F-12
F-13

F-14
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January 8, 2021

• Require all stationary equipment to be completely zero-emission, to the maximum extent
feasible.
• Ensure that the project applicant purchases the lowest emitting mobile equipment
available, such as hybrid front loaders and electric sweepers, prior to issuance of
occupancy;
• Include shorepower as feasible in the Project plans to ensure PM emissions from ship
hoteling exhaust are reduced;
• Require all ocean-going vessels (OGV) calls to meet a minimum of Tier 3 emission engine
standard or better by 2025 and/or use the contracted Tier 4 OGV to the maximum extent
possible.
• Require in the lease agreement that the Port have dedicated barges and tugs that meet Tier
3 engine emission standards prior to start of Project operations;
• Show compliance with District PM Regulation 6, Rule 1: General Requirements and
Regulation 6, Rule 6: Prohibition of Trackout; and
• Require all trucks be covered and the use of other fugitive dust controls such as watering
down trucks or a trackout device before leaving the facility to reduce fugitive dust from
operations.

Health Risk Assessment Methodology
Air District staff appreciate the Project’s efforts to address air quality and health impacts,
however staff is concerned that the Health Risk Assessment (HRA) does not disclose quantified
cumulative impacts from existing sources, in addition to that of the Project, that could potentially
result in a cumulatively considerable impact to nearby residents or workers on-site. Staff
recommends the cumulative impacts be quantitatively evaluated to determine significance and
to maintain transparency between the Project and community members.
Truck Related Emissions
The Project’s transportation analysis states that 16 percent of Project trips would travel through
local right-of-ways via W. Grand Avenue through West Oakland. Staff is concerned that the
Project’s analysis does not properly evaluate the possible increase of truck emission impacts
within West Oakland and the potential increase of trucks on local roads. Staff recommends that
the air quality and traffic analysis state the strategies to mitigate the truck trips and traffic impacts
from the Central Concrete facility within West Oakland. The analysis should also demonstrate
how it will be consistent with the City of Oakland and Port of Oakland’s Truck Management Plan
2019.
The Project Description also states that impacts from inadequate parking capacity or the increase
in incidences of large vehicles parking within surrounding communities are less-than-significant
due to the existing 40 acres of parking within the Port. Staff is concerned this analysis is in conflict
with plans to eliminate approximately 25 acres of parking at Howard Terminal within the project
life, reducing parking to only 15 acres at the Roundhouse parking area. Staff is concerned that
this leaves inadequate levels of truck parking which may impact the surrounding community.
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Staff recommends the Project evaluate a scenario that involves removing 25 acres of parking at
Howard Terminal.
In addition, on September 23, 2020, Governor Gavin Newson signed Executive Order N-79-20
calling for all medium-and heavy-duty vehicles in the State to be zero-emission by 2045 for all
operations, where feasible, and by 2035 for drayage trucks. The Executive Order intends to
protect public health from adverse air quality and greenhouse gas impacts in the transportation
sector. Staff recommends that prior to the start of Project operations, all heavy-duty trucks
entering or on the Project site to be model year 2014 or later with the goal to be fully zeroemission beginning in 2030.
Greenhouse Gas (GHG) Analysis
The Project’s GHG analysis used the Air District’s current thresholds to determine the Project’s
GHG emissions would be less than significant. The GHG thresholds in the Air District’s 2017 CEQA
Guidelines are based on the State's 2020 GHG targets however, those targets are now superseded
by the 2030 GHG targets established in SB 32. Staff recommends the DSEIR demonstrate how the
Project will be consistent with SB 32 and the California Air Resources Board’s most recent draft
of the AB 32 Scoping Plan.
We encourage the Port to contact Air District staff with any questions and/or to request
assistance during the environmental review process. If you have any questions regarding these
comments, please contact Matthew Hanson, Environmental Planner at 415-749-8733
mhanson@baaqmd.gov, or Areana Flores, Environmental Planner, 415-749-4616
aflores@baaqmd.gov.
Sincerely,

Greg Nudd
Deputy Air Pollution Control Officer
cc: BAAQMD Secretary John J. Bauters
BAAQMD Director Pauline Russo Cutter
BAAQMD Director Nate Miley
CARB Executive Officer Richard Corey
cc: (via email)
Stanley Armstrong
Air Pollution Specialist
California Air Resources Board
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Matthew O’Donnell
Manager
California Air Resources Board
Abigail Blodgett
Deputy Attorney General
Bureau of Environmental Justice
California Attorney General’s Office
Linda Scourtis
Manager
San Francisco Bay Conservation and Development Commission
Ms. Margaret Gordon
Co-Director
West Oakland Environmental Indicators Project
Brian Beveridge
Co-Director
West Oakland Environmental Indicators Project
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Response to Comment F-1
The comment acknowledges the Proposed Project’s efforts to be consistent with the Air District’s
WOCAP and 2017 Clean Air Plan (CAP), including a commitment to use all electric trucks for its
operations between the Proposed Project site and Central Concrete plant in West Oakland and
restricting all idling of trucks on-site. The comment raises concerns about hindering progress in meeting
the WOCAP’s goals and targets of reducing residential neighborhood exposure to fine particulate matter
and recommends that the Port require the maximum feasible controls of stockpiles, which should go
beyond watering.
As a point of clarification, the DSEIR states in Section 3.10.3 that no unnecessary idling of trucks would
occur during construction. As described in Section 2.4 of the DSEIR, operations would be structured to
minimize the queuing and truck idling times. Additionally, the electric haul trucks that would be used
between the Proposed Project and the Central Concrete plant on Peralta Street in West Oakland would
be covered.
Also see Response to Comment A-11, Master Response 4: Fugitive Dust, and Master Response 8:
Consistency with the West Oakland Community Action Plan.
Response to Comment F-2
The comment recommends additional barriers to reduce wind speeds within the facility.
As discussed in Section 2.4.2 of the DSEIR, screened fencing or stacked freight containers to create a
perimeter container wall, or a combination thereof, would be installed around the north, south, and
east perimeter of the Proposed Project site to provide a visual barrier to site operations; the west side
would be open to the Outer Harbor to allow for ships to berth. In addition, landscaping would be added
along Maritime Street and Vukasin Way (see Response to Comment A-11). The emissions reduction from
vegetative and/or physical barriers in combination with watering and other measures cannot be
quantified with reasonable certainty, and therefore the SEIR has conservatively assumed no emissions
reduction from the barriers around the Proposed Project site (see Master Response 4: Fugitive Dust).
Response to Comment F-3
The comment recommends requiring stationary equipment be completely zero-emission.
The only stationary equipment would be the ship unloading hopper, the conveyor system including the
radial stacking conveyor system, and the barge reclaim conveyor system, which are all electric. Fugitive
dust emissions would be generated by operation of this equipment.
Response to Comment F-4
The comment recommends ensuring that the Applicant purchase the lowest emitting mobile equipment
available prior to issuance of occupancy.
As described in the revised Mitigation Measure ERA AQ-1 presented in Response to Comment A-11, the
Proposed Project’s three front-end loaders shall be hybrid-electric and meet USEPA Tier 4 Final
standards; the Proposed Project’s sweeper, skid steer loader, and personnel lift shall be electric
powered; and the four trucks delivering aggregate to the Central Concrete plant on Peralta would be
electric, or alternative technology approved by the Port, as would future trucks for this route between
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the Central Concrete plant and the Proposed Project site. In addition, the Applicant’s Operations Air
Quality Plan would include performance standards by source category type and would be reviewed and
approved by the Port prior to start of Proposed Project operations and annually thereafter. Also see
Response to Comment A-12.
Response to Comment F-5
The comment recommends the use of shore power, as feasible, to ensure PM emissions from ship
hoteling exhaust are reduced.
For discussion on ship emission controls at berth, including shore power, see Master Response 6:
Waterside Emissions Controls. Also see revised Mitigation Measure ERA AQ-1 in Response to Comment
A-11.
Response to Comment F-6
The comment recommends requiring OGV calls to meet Tier 3 emission engine standards or better by
2025 and/or use the contracted Tier 4 standard to the maximum extent possible.
See Master Response 6: Waterside Emissions Controls regarding ship emission controls at berth. Also
see revised Mitigation Measure ERA AQ-1 in Response to Comment A-11 .
Response to Comment F-7
The comment recommends requiring that barges and tugs meet Tier 3 engine emission standards prior
to the start of Proposed Project operations.
See Response to Comment A-11 and Master Response 6: Waterside Emissions Controls. Additionally, as
described in Section 3.4.4 of the DSEIR, as part of the Near-Term Action Plan (NTAP) of the 2020 and
Beyond Plan (Action #38), the Port is working to facilitate tug engine retrofits via application of
BAAQMD incentive funding aimed at early compliance with the current CARB harbor craft Airborne Toxic
Control Measure (ATCM). This action is being implemented separately from the Proposed Project. The
Port plans to provide a Year 2 Progress Report of the NTAP to the public and the Board of
Commissioners in Summer 2021.
Response to Comment F-8
The comment requests that the DSEIR show compliance with District PM Regulation 6, Rule 1: General
Requirements and Regulation 6, Rule 6: Prohibition of Trackout.
The Proposed Project, per BAAQMD permitting, would be required to monitor sources that could
generate visible fugitive dust emissions. With regard to Regulation 6, Rule 1, bulk material sites are
prohibited from having visible fugitive dust emissions above Ringleman 1 for a period of more than
three minutes in any 60-minute period. With regard to Regulation 6, Rule 6, see Section 3.4.4, which lists
2017 CAP control measures for stationary sources, including the Proposed Project’s compliance
approach related to PM wind-blown dust and trackout. Based on comments received, a tire wash station
has been added to the Proposed Project as part of Mitigation Measure ERA AQ-1 as noted in Master
Response 4: Fugitive Dust and described in Response to Comment A-11. The Proposed Project would
also operate an electric sweeper that would clean any trackout observed along with routine sweeping
(see Response to Comment A-11).
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Under its lease agreement with the Port, the Applicant would be responsible for compliance with all
applicable local, state, and federal rules, regulations, and laws in relation to the Proposed Project.
Conditions of approval for the Proposed Project would reflect standard conditions that are imposed on
discretionary projects, including requiring that the Proposed Project be in compliance with existing laws
and regulations.
Response to Comment F-9
The comment recommends requiring fugitive dust controls (e.g., watering down trucks or trackout
device) and that all trucks be covered before leaving the facility. See Response to Comment F-8, Master
Response 4: Fugitive Dust, and revised Mitigation Measure ERA AQ-1 in Response to Comment A-11.
Response to Comment F-10
The comment recommends that cumulative air quality and health impacts be quantitatively evaluated to
determine significance and maintain transparency.
Cumulative impacts from existing sources are evaluated in Section 4.5.1 of the DSEIR. See Response to
Comment A-8, Master Response 5: Community Health Risks from Air Quality Impacts, and Master
Response 7: Cumulative Impacts.
Response to Comment F-11
The comment raises concern that the Proposed Project’s analysis does not properly evaluate the
possible impact from increased truck emissions in West Oakland and from the potential increase of
trucks on local roads. See Response to Comment A-2, Master Response 3: Truck Parking and Container
Staging, and Master Response 4: Fugitive Dust.
Response to Comment F-12
The comment recommends that air quality and traffic analyses include strategies to mitigate truck trips
and traffic impacts from the Central Concrete plant in West Oakland. See Response to Comment A-2.
Response to Comment F-13
The comment states that the analysis should show consistency with the West Oakland TMP. See Master
Response 3: Truck Parking and Container Staging.
Response to Comment F-14
The comment recommends that the DSEIR evaluate a scenario that involves removing 25 acres of
parking at Howard Terminal. See Master Response 3: Truck Parking and Container Staging.
Response to Comment F-15
The comment recommends that prior to the start of Proposed Project operations, all heavy-duty trucks
entering or on the Proposed Project site be model year 2014 or later with the goal to be fully
zero-emission beginning in 2030. See Responses to Comments A-1 and A-12.
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Response to Comment F-16
The comment recommends that the DSEIR demonstrate how the Proposed Project will be consistent
with GHG targets established in SB 32 and CARB’s most recent draft of the AB 32 Scoping Plan.
The Proposed Project would meet the 2030 GHG targets established under SB 32 and would be
consistent with the 2017 AB 32 Scoping Plan. For a discussion of the Proposed Project’s consistency with
SB 32 and AB 32, see Section 3.6.3 of the DSEIR. As described in DSEIR Sections 3.4.4 and 3.6.3, GHG
emissions from the Proposed Project are comparable to the GHG emissions that would be expected if
the site were used as a container terminal as analyzed in the 2002 EIR as Addended. The scope of this
SEIR is limited to the incremental difference in the environmental impacts between the OAB Area
Redevelopment with the Proposed Project and the redevelopment plan analyzed in the 2002 EIR as
Addended. Information about the effects of GHG emissions was known at the time the 2002 EIR was
certified (and subsequently addended). Thus, it is appropriate for the SEIR to use the same methodology
and thresholds as those contained in the 2002 EIR as Addended. Nevertheless, for informational
purposes, the DSEIR provides analysis of GHG emissions and a comparison of air pollutant emissions
using BAAQMD’s 2011/2017 thresholds in Sections 3.4.4 and 3.6.3. At this time, BAAQMD has not
released any updated thresholds for GHG emissions that take into account the goals of SB 32 for GHG
emissions beyond 2020. The Port determined that BAAQMD’s 2011/2017 thresholds remain valid and
appropriate for considering whether the Proposed Project would be consistent with these goals.
BAAQMD’s 2011/2017 threshold of 10,000 metric tons of carbon dioxide equivalent (MT CO2e) per year
for stationary sources was established based on the threshold established by CARB’s Mandatory
Reporting Rule and Cap -and -Trade Rule. Since this threshold has not been revised by CARB as part of its
strategy for achieving the goals of SB 32, it is still a valid threshold to use for stationary sources.
BAAQMD’s 2011/2017 threshold of 1,100 MT CO2e per year for land use development projects was
established for the 2020 goal in AB 32. This threshold was established by BAAQMD by conducting a
“gap” analysis of the emissions reductions required from projects undergoing CEQA that are not
addressed by existing regulations or strategies identified in the AB 32 Scoping Plan. BAAQMD
determined that with a bright-line (or not to exceed) threshold of 1,100 MT CO2e, the majority of CEQA
projects would be required to implement all feasible mitigation measures since they would be above
this threshold and, most importantly, that 92% of GHG emissions would be captured above this
threshold (BAAQMD 2017, Appendix D). BAAQMD has not yet provided an updated analysis regarding
the applicability of this threshold to the 2030 and 2050 goals of SB 32. The Sacramento Metropolitan Air
Quality Management District (SMAQMD) conducted a similar analysis of CEQA projects that would be
captured by establishing a bright-line threshold initially for the 2020 goals. Recently, SMAQMD updated
its analysis and determined that its bright-line threshold still would capture over 98% of their GHG
emissions (SMAQMD 2020). Thus, it would be reasonable to assume that an updated analysis by
BAAQMD would find that continued use of the 1,100 MT CO2e threshold still achieves a high capture
rate of total GHG emissions and would maintain continued progress towards the 2030 and 2050 goals.
SCA GCC-1: Greenhouse Gas Reduction Plan was included in the 2002 EIR as Addended but would not
apply to the Proposed Project; the Port’s completion of the 2020 and Beyond Plan, as the Seaport’s GHG
reduction plan, satisfies the intent of this SCA. SCA AIR-2 and Mitigation Measure ERA AQ-1 would
reduce GHG emissions by using newer and more fuel efficient off-road and on-road sources including
hybrid and electric equipment and vehicles.
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Letter G: San Francisco Bay Conservation and Development Commission (January 8, 2021)

San Francisco Bay Conservation and Development Commission
375 Beale Street, Suite 510, San Francisco, California 94105 tel 415 352 3600 fax 888 348 5190
State of California | Gavin Newsom – Governor | info@bcdc.ca.gov | www.bcdc.ca.gov

Annotated Comment Letter G
January 8, 2021
Khamly Chuop
Port of Oakland
Environmental Programs and Planning Division
530 Water Street
Oakland, CA 94607
SUBJECT: Eagle Rock Aggregates – Oakland Terminal Project proposal at the Port of Oakland,
California; SCH #2001082058; BCDC Inquiry File No. MC.MC.7415
Dear Khamly Chuop:
Thank you for your letter dated August 22, 2020, and your recent extension for comments dated
December 15, 2020, regarding the Draft Supplemental Environmental Impact Report (Draft SEIR),
for the Eagle Rock Aggregates - Oakland Terminal Project (Proposed Project or Project), to be
located in the Port of Oakland, in Oakland California.

G-1

G-2

The San Francisco Bay Conservation and Development Commission (BCDC or the Commission) is a
responsible agency for this project and will rely on the SEIR when considering approvals related to
the Proposed Project. While the description of the Project as described in the Draft SEIR may not be
specific enough for BCDC staff to comment on every potential issue that could be raised with
respect to BCDC’s laws and policies, staff has prepared the following comments outlining issues
under BCDC’s jurisdiction that should be addressed as part of the Final SEIR and/or through the
BCDC permitting process. The Commission itself has not reviewed the Draft SEIR; the following
comments are based on BCDC staff review of the project documents available and the McAteerPetris Act, the San Francisco Bay Plan (Bay Plan), and the San Francisco Bay Area Seaport Plan
(Seaport Plan). The project proponents are expected to obtain a BCDC permit to proceed with the
Proposed Project, which includes a ship unloading hopper, overhead conveyer system to three piles
of aggregates, barge reclaim system, scale house building, and utility infrastructure across the
project site.
This letter iterates and expands upon BCDC staff’s comment letter, dated 27 September 2019, on
the Notice of Preparation (NOP) for the Proposed Project. It appears that some of our comments
were addressed, but not all of our comments. Please see below for areas that should be further
expanded upon in the final SEIR.
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JURISDICTION
The Project site indicated in the Draft SEIR is within BCDC permitting jurisdiction. Per the McAteerPetris Act, BCDC is responsible for considering permit applications for any proposed fill; extraction
of materials; or substantial changes in use of any water, land, or structure within the Commission’s
jurisdiction (California Government Code [CGC] Section 66632(a)). Based on the Draft SEIR project
description, relevant areas of BCDC jurisdiction for the Project may include the following:

G-3

•

San Francisco Bay, being all areas subject to tidal action, including tidelands (land lying
between mean high tide and mean low tide) and submerged lands (CGC Section 66610(a)).

•

A shoreline band consisting of all territory located between the shoreline of the Bay and 100
feet landward of and parallel with the shoreline (CGC Section 66610(b)).

The Commission also has land use authority over shoreline locations designated for priority use
areas (PUAs) in the Bay Plan. In Oakland, the Commission has designated certain areas of the Bay
shoreline for port priority use, as noted in Bay Plan Map No. 5. The final SEIR should discuss the
consistency of land uses proposed for these areas within the Project footprint with respect to the
Commission’s Bay Plan Map No. 5 port priority use designation, and the corresponding applicable
Bay Plan policies. The Port Policies in the Bay Plan and the Seaport Plan guide Commission
decisions in port PUA.

G-4

As the Proposed Project includes a change in use of portions of the Project site both within the Bay
and the 100-foot shoreline band, the Project is expected to require a permit from the Commission.
Approval of a BCDC permit will require the Commission to find consistency of the Proposed Project
with the McAteer-Petris Act, the Bay Plan, and the Seaport Plan.

G-5

The final SEIR should map and describe the elements of the Project that would occur within BCDC
permitting jurisdiction, distinguishing between the Bay and shoreline band jurisdictions, and note
the presence of the port priority use designation. Note that per Title 14 of California Code of
Regulations Section 10710, any “areas once subject to Commission jurisdiction remain subject to
that same jurisdiction,” including areas that may have been “filled or otherwise artificially altered.”
Thus, the final SEIR should identify whether any portion of the Proposed Project would be located
on Bay fill that was placed since 1965.

G-6

LAND USE AND PLANNING
The Land Use section is one of two sections in the Draft SEIR that specifically calls out Bay Plan and
Seaport Plan policies in detail. The Draft SEIR states that the Project site is consistent with Bay Plan
Port Policy 3, as it is currently located within a Bay Plan-designated port PUA and would continue to
support marine terminal activity as a construction aggregates import, storage, and distribution
marine terminal and would not impair the efficient utilization of the Port area. The Proposed
Project also would not involve the use of fill or require dredging activities in the Outer, Middle, or
Inner Harbors, consistent with Bay Plan Port Policy 2.
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The Draft SIER details further Seaport Plan Policies (Marine Terminals Policy 2, Container Terminals
Policy 4, and Bulk Terminals Policy 2), and states the Proposed Project would not prevent Bay Area
ports from achieving adequate cargo throughput capability (Marine Terminals Policy 2) based on
the Project’s changing of a portion of a terminal designated for container cargo to bulk construction
aggregates. Rather, it would increase resources for construction aggregates needed to meet
demand in the state over the next 50 years (Tioga Group, 2019 – 2050 Bay Area Seaport Forecast).
Additionally, use of the Project site, which is not currently used for container shipping, for
construction aggregates would not impair the future use of the site for container shipping following
the completion of the lease term (Container Terminals Policy 4). Further, as described in the Project
Objectives, use of the site for construction aggregate materials storage and transport provides a
beneficial cargo use of the Proposed Project site until such time the Port requires additional
capacity for container cargo.
The Draft SEIR states the Proposed Project would not result in substantial conflicts with an adopted
plan or policy under BCDC’s authority, and that the Proposed Project would not increase the
severity of, or result in a change in, the previously identified less-than-significant impact of the
Oakland Army Base Area Redevelopment Plan disclosed in the 2002 EIR as Addended, the primary
document upon which the Draft SEIR is based. Therefore, it states that no mitigation measures are
required.
The initial term of Eagle Rock Aggregates’ (ERA) lease from the Port for the Project site is proposed
to be approximately twelve (12) years with three five-year options to extend, for a total maximum
of twenty-seven (27) years, resulting in a potential total lease term until 2047. This fits within the
timeline of the Tioga cargo forecast report, which the Project proponents used to determine the
need for aggregates in the Bay Area. BCDC staff finds that using this site for interim bulk cargo
handling appears consistent with BCDC policies for this PUA, as it would be available for container
use once the lease has expired.

G-7

G-8

HYDROLOGY AND WATER QUALITY
BCDC’s 2019 comment letter on the NOP requested that the SEIR’s hydrology and water quality
analysis refer to the Bay Plan’s policies when considering the potential significance of any impacts
to the Bay. The analysis included in the Draft SEIR does not draw on specific BCDC policies, but
there are several aspects of the analysis to note:
The Draft SEIR differs from the NOP in that it states the Project is to be designed with open storage
for the stacks, whereas the NOP was unclear on this design element. Open storage stacks could
result in dust impacts to Bay surface water quality and within the water column, and conceivably to
benthic organisms depending on the volume of material. While enclosed storage for aggregates
would be preferable to reduce adverse impacts to water quality, as well as air quality impacts to
neighboring communities, according to the Draft SEIR the costs associated with an enclosed design
are prohibitive. Bay Plan policies require the Commission consider all project impacts to affected
communities. (Also see Environmental Justice discussion beginning page 10.)
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The Proposed Project proposes to change the use of a portion of a terminal designated for
container cargo to bulk construction aggregates. The installation of new stormwater infrastructure
associated with the change would benefit water quality; however, construction activities would
have the potential to degrade surface and groundwater quality during construction.

G-9

The stormwater infrastructure and Project-associated features that could impact Bay water quality
include the stormwater retention pond, bioretention treatment basin, and placement of
underground utilities including Hydrodynamic Separator System vault filters. Installation of these
ground-disturbing activities could potentially encounter shallow groundwater and provide a
pathway for sediment and/or debris-laden and/or hazardous materials to enter groundwater or
receiving waters that lead to the Bay which could adversely impact fish and other aquatic species.
Improper disposal of dewatering effluent could also adversely affect water quality if polluted
dewatered groundwater were to enter surface water or groundwater.
Therefore, the Draft SEIR describes best management practices to be utilized in a Stormwater
Pollution Prevention Plan and describes mitigation measures which would be designed to address
these issues and result in less than significant impacts.

G-10

Still, for greater clarification, BCDC staff requests that the final SEIR address BCDC water quality
policies and outline how the Project design elements will address the policies. This type of analysis
will be required when the Project comes to BCDC for any permitting needs.
CLIMATE CHANGE, FLOOD HAZARDS, AND SEA LEVEL RISE
In 2019, the Port of Oakland approved its Sea Level Rise Assessment to comply with AB 691, which
requires that a sea level rise assessment be completed for areas under the jurisdiction of the State
Lands Commission. The Port’s study includes an impact assessment; maps showing affected areas
for years 2030, 2050, and 2100; financial costs of the impacts; and a description of protection
measures. BCDC staff notes that this assessment is for the Port as a whole and is not specific to this
Project.

G-11

The report also begins with a disclaimer which states in part: “This AB 691 Sea-level rise analysis,
and the associated maps, are intended to prepare for impacts from sea level rise. This analysis, and
the associated maps, are not detailed to the parcel-scale and do not account for flooding from
other sources, erosion, subsidence, future construction or shoreline protection upgrades, or other
changes to the region that may occur in response to sea level rise. The maps also may not fully take
into account the Port of Oakland’s existing pumps and drainage system that may reduce impacts
from sea level rise. Flooding due to sea level rise and storm surges is possible in areas outside of
those predicted in these maps, and the maps do not guarantee the safety of an individual or
structure.”
With this consideration, the Draft SEIR does not include an analysis of sea level rise specific for this
Project. Therefore, as previously stated in BCDC’s 2019 comment letter on the NOP, BCDC staff
requests that the final SEIR include a discussion of flood hazards and the potential for flooding to
result in the release of pollutants with a description of the Project site’s existing and future
vulnerability to inundation and storm surge. To this end, the SEIR should identify the Mean Higher
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High Water line, the 100-year flood elevation, mid-and end-of-century sea level projections using
the 2018 State of California Sea Level Rise Guidance, anticipated site-specific storm surge effects,
and a preliminary assessment of the Proposed Project’s vulnerability to future flooding and sea
level rise. In determining the significance of potential hydrological and water quality impacts to the
Bay, the final SEIR should describe how the Project has been designed to tolerate, adapt to, and/or
manage shoreline flooding at the site to ensure the Proposed Project is resilient to mid-century sea
level rise projections, and, if it is likely to remain in place longer than mid-century, how it can adapt
to conditions at the end of the century. If shoreline protection is a part of this Project or proposed
mitigation for hydrological impacts, the final SEIR should explain how the proposed protection is
consistent with the Bay Plan’s Shoreline Protection policies.
The 2002 EIR as Addended concluded that impacts could occur related to localized flooding (Impact
4.15-6). The Proposed Project site is located in a Federal Emergency Management Agency (FEMA)designated 100-year flood zone (City of Oakland 2016). While there is a low annual probability of
significant flooding, the risk of Project inundation is still possible during extremely wet winters. The
Proposed Project would include new storm drainage pipes and catch basins, which would facilitate
site drainage and reduce the likelihood of flooding on site. Additionally, an 8-inch asphalt curb
would also be installed around the site’s periphery in addition to asphalt speed bump ramps at site
access points in order to prevent stormwater from draining off the site. With these and other water
retention and filtration features described in the Draft SEIR, the project proponents have
determined that the Proposed Project would not increase the severity of, or result in a change in,
the previously identified less-than-significant impact of the Oakland Army Base Area
Redevelopment Plan disclosed in the 2002 EIR as Addended.
The Draft SEIR describes how the Project will identify and implement a number of structural and
non-structural BMPs (e.g., Good Housekeeping, Spill and Leak Prevention and Response, Employee
Training Program) to reduce and prevent pollutants as part of stormwater discharge. Monitoring
data would be used to determine the effectiveness of stormwater treatment practices and whether
additional treatment measures would be necessary to comply with the California Industrial General
Permit for water quality. With these post-construction measures, the Draft SEIR states that
impervious surfaces would not contribute additional sources of polluted runoff.

G-13

The Draft SEIR states that the Project ensures all measures related to flood protection are in
compliance with applicable policies of the Safety Element of the City’s General Plan, therefore,
there would not be a significant flooding impact. However, the document the City is relying on, the
Safety Element of the City’s General Plan, references BCDC’s “Sea Level Rise: Predictions and
Implications for San Francisco Bay,” which dates from 1988, and other similarly dated documents.
Older documents such as these may not adequately inform the impacts or issues for the Project,
nor do they speak to potential Project consistency with current Bay Plan Policies relating to sea
level rise applicable as part of the BCDC permitting process. Since 1988 the California Sea Level Rise
Guidance has been developed and updated many times, and additional new tools have been
developed that may result in a more rigorous analysis, such as the Bay Area Shoreline Flood
Explorer. BCDC staff requests that the project proponent employ the best available, and up-to-date,
science and technology in the final SEIR when evaluating sea level rise impacts as required by and
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consistent with Bay Plan Policies, and that the final SEIR graphically illustrate the expected sea level
rise projections at the Project site. The final SEIR should show how the design of the Project and the
proposed mitigation measures reduce the potential Projects impacts as a result of flooding risk
from sea level rise to a less-than-significant level.
HAZARDS AND HAZARDOUS MATERIALS
The Draft SEIR describes hazards best management practices, and a Hazardous Materials Business
Plan to address possible impacts from hazardous materials and impacts. The 2002 EIR as Addended
concluded that the site preparation, remediation, and redevelopment could expose workers or
others to contaminated soil and groundwater and hazardous materials in and around possible
Aboveground Storage Tanks and Underground Storage Tanks (USTs).

G-14

Currently, the Project site is not located on a hazardous materials site compiled pursuant to
Government Code Section 65962.5. However, due to past industrial uses and the potential
presence of municipal garbage in fill underlying the Project site, there is a potential for
contaminated soil and groundwater to be present, as there is a history of USTs in the surrounding
area, some of which have released fuels and other chemical contaminants in soils and
groundwater. Thus, ground disturbing activities associated with construction could potentially
encounter contaminated soil, groundwater, or disturb or damage an unknown UST and release
these hazardous materials and waste into the environment, which would cause a significant impact.
Proper planning and mitigation measures, as described in the Draft SEIR, would reduce these
potential impacts to less than significant levels.

G-15

While specific BCDC policies are not discussed in the Draft SEIR, the Bay Plan’s Water Quality
policies have relevance to the SEIR’s hazards and hazardous materials discussion. Given potential
changes to truck and vessel transportation patterns in response to the Project, the final SEIR should
address the potential for hazardous substances such as fuels to be released into the Bay due to
routine use or transportation, or potential upset or accident conditions.

G-16

In addition, as stated in the BCDC 2019 comment letter on the NOP, the Bay Plan provides
Navigational Safety and Oil Spill Prevention policies that state, in part, that “physical obstructions to
safe navigation… should be removed to the maximum extent feasible” (Policy 1), and that marine
facility projects should be “in compliance with oil spill contingency plan requirements” (Policy 2).
The final SEIR should include a discussion of whether the Project would have any impacts on
navigational safety, and would meet oil spill contingency requirements of the Lempert-KeeneSeastrand Oil Spill Prevention and Response Act. The Draft SEIR does not discuss the possibility of
oil spills, or address Port oil spill contingency planning, a possible oversight.

G-17

GEOLOGY AND SOILS
The Draft SEIR states the Proposed Project does not anticipate any additional filling of the Bay. It
also states that portions of the Project may be on areas of previous fill, but does not date the fill, or
when the berths or terminals were constructed. The final SEIR should map and describe any areas
of the Project site that were subject to tidal action at any point since September 17, 1965 that have
been subsequently filled, and describe in detail the proposed development, activity, and uses on
these filled areas and consistency with the Commission’s laws and policies.
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While the BCDC Safety of Fills policies are mentioned briefly in the Draft SEIR it is unclear how they
are applied to this Project. There are details of the Erosion and Sedimentation Control Plan, the
Soils Report, the Geotechnical Report, and the Stormwater Pollution Prevention Plan. Still, greater
specificity would be desirable to see how these policies and plans are applied to this Project, and
how they relate to BCDC policies.
TRANSPORTATION
Other than the Land Use section discussed above, this is the only other section in the Draft SEIR
that details Seaport Plan policies. The Project site has been used on an interim basis for ancillary
maritime services (AMS) such as overnight truck parking, shipping container/chassis storage, and
staging to support Port maritime activities.

G-19

With the Proposed Project, the site would no longer be available or used for AMS services;
however, the Draft SEIR states that the Proposed Project would not result in inadequate parking
capacity at the Port or increase the number and incidence of large vehicles parking within
surrounding communities or on streets not designated for such uses. Therefore, the Draft SEIR
states the Proposed Project would not substantially increase the severity of, or result in a change
in, the previously identified less-than-significant impact of the Oakland Army Base Area
Redevelopment Plan described in the 2002 EIR as Addended, and subsequently, no mitigation
measures are necessary.
The 2002 EIR as Addended also concluded that redevelopment construction activities would use a
significant number of trucks and could cause significant circulation impacts on the street system
(Impact 4.3-11). BCDC staff asks for clarification if these impacts are temporary during construction,
as opposed to the impacts of longer-term operation listed above.
The Proposed Project would eliminate approximately 18 acres of existing AMS that currently
occupy the site. The Draft SEIR states that the Port currently has 40 acres for public truck parking
including 15 acres at the Roundhouse (an area formerly occupied by Union Pacific located south of
Adeline Street, east of the Matson Terminal, and west of Schnitzer Steel) and 25 acres at Howard
Terminal.

G-20

The Draft SEIR does not take into consideration the potential loss of Howard Terminal to support
parking needs. As Howard Terminal is subject to its own development proposals, which includes an
application to amend the Bay and Seaport Plans (BCDC Bay Plan amendment No. 2-19) to remove
the Port PUA and terminal designations from the site, BCDC staff believes the final SEIR should not
rely on Howard Terminal as an alternative parking site. Current parking at Howard Terminal is an
interim use and even if the terminal is developed into something other than the proposed ballpark
project, such as an active marine terminal, another site will need to be found and utilized for truck
parking. Even though the proposed ballpark project has not been approved and is under
environmental review, it is important to consider that the location and features of Howard
Terminal would not make it desirable for long term parking needs. The final SEIR should identify
alternative possible AMS locations, including alternative truck parking locations, so to adequately
support Port terminal operations as a whole.
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Despite the assurances of the Draft SEIR, concerns remain that there be room for adequate truck
parking and AMS at the Port. Public comments from interested parties and trucking partners
continue to express greater needs than are currently met. If the Port loses 18 acres from the
Proposed Project site and 25 acres from the Howard Terminal site, will the 15 acres at the
Roundhouse site be sufficient to accommodate future growth and needs at the Port? And, more
generally, are the 15 acres of truck parking required of the Port by the 2001 Bay Plan amendment,
as described in the Draft SEIR, adequate for current and future needs? Are there any recent
congestion or truck parking studies available to inform a more current and comprehensive analysis?
Also important, please show how community concerns related to trucking and truck parking have
been addressed in this analysis (see Environmental Justice discussion beginning page 10).
AESTHETICS
There are currently views of the site for pedestrians and cyclists along Burma Road looking south
across the Oakland Outer Harbor, and possibly from along Maritime Street looking west, on the
east of the Project site. Please describe how these views and others around the area may be
impacted by the Proposed Project. As noted in the BCDC 2019 comment letter on the NOP, the SEIR
should discuss whether the proposed development would have an adverse effect on a scenic vista,
and whether it would conflict with Bay Plan policies governing scenic quality. The final SEIR should
discuss the Project’s consistency with Bay Plan Appearance, Design, and Scenic Views policies,
including how the Proposed Project’s design could affect views of and to the shoreline.
With this in mind, BCDC staff notes the Draft SEIR briefly describes a visual barrier around or along
the Project. Greater specificity is requested to determine what that will look like and what
materials it will be made of. Where will this barrier be located? Will it be visible from across the
Harbor at Burma Road? Will it be visible from Maritime Street to the east of the Project? Are there
any other public access opportunities or barriers that may be considered in designing or
implementing the Proposed Project? The Bay Plan has policies regarding Public Access
requirements that also will need to be addressed in obtaining a BCDC permit.
ENVIRONMENTAL JUSTICE
Our Commission recently approved several new Bay Plan policies on Environmental Justice and
Social Equity. Policy No. 2 of the new Bay Plan Environmental Justice and Social Equity chapter
states “…the Commission should support, encourage, and request local governments to include
environmental justice and social equity in their…discretionary approval processes…[t]he
Commission should provide leadership in collaborating transparently with other agencies on issues
related to environmental justice and social equity that may affect the Commission’s authority or
jurisdiction.” Policy No. 3 says “[e]quitable, culturally-relevant community outreach and
engagement should be conducted by local governments and project applicants to meaningfully
involve potentially impacted communities for major projects and appropriate minor projects in
underrepresented and/or identified vulnerable and/or disadvantaged communities… Evidence of
how community concerns were addressed should be provided.” Policy No. 4 states “[i]f a project is
proposed within an underrepresented and/or identified vulnerable and/or disadvantaged
community, potential disproportionate impacts should be identified in collaboration with the
potentially impacted communities.”
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According to the CalEnviroScreen screening tool, across a wide array of environmental and health
indicators that include air, water, and soil pollution, West Oakland is one of the most impacted
areas in the state. All of West Oakland census tracts are in the top 50% of pollution-burdened
census tracts, with the highest census tract scored at 89%. Likewise, BCDC’s Community
Vulnerability Mapping tool 1 shows West Oakland containing concentrations of highest and high
social vulnerability.
The Final SEIR should specify the culturally-relevant community outreach and engagement efforts
that has or will be conducted for the Project, identify whether the Project is in a vulnerable
community, and if so, should identify potential disproportionate impacts, consistent with the
above-identified Bay Plan Policies.
Additionally, BCDC collaborates with partner agencies to improve social equity and environmental
justice outcomes in affected communities. BCDC staff has reached out to the Bay Area Air Quality
Management District (Air District) and jointly identified several overlapping areas that could
advance community-based concerns raised in the recently adopted Owning Our Air: The West
Oakland Community Action Plan:

G-27

-

Operational or physical measures that control stockpile aggregates impacts on air and water
resources, and community health;

-

Reduced emissions through use of zero or low-emission vehicles, equipment ocean-going
vessels; shore power; and no-idling requirements;

-

Meaningful community consultation in the development of all operational plans and
amendments to such plans

The Final SEIR should address these and other concerns identified through the meaningful
community outreach and engagement process consistent with BCDC’s Bay Plan Environmental
Justice Policies.

G-28
G-29

CLOSING THOUGHTS
Overall BCDC is concerned that some of the plans and documents that the project proponent has
used for this analysis, while designed for the 2002 Oakland Army Base Redevelopment, are not
specific to this Proposed Project, and may be outdated. BCDC encourages, and the Bay Plan
requires as applicable, analysis based on the best available current science and technology. BCDC
has a number of more recent studies and tools which may help further relevant environmental

1

https://bcdc.maps.arcgis.com/apps/webappviewer/index.html?id=526ca82e85eb403489de768498f605f3
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resource impact analyses, such as the Adapting to Rising Tides Bay Area Sea Level Rise and
Shoreline Analysis Maps (http://www.adaptingtorisingtides.org/project/regional-sea-level-risemapping-and-shoreline-analysis/), which include community vulnerability data, and other
information relevant to Bay Plan and Seaport Plan policies not addressed in the Draft SEIR. As noted
above, other considerations listed in this letter may be considered when applying for a BCDC
permit, such as Public Access. The Project Proponents can find information about applying for BCDC
permits on our website at https://www.bcdc.ca.gov/permits/. Once matched with a BCDC permit
analyst, that staff person will be equipped to assist with the permitting process.
Thank you for the opportunity to comment on the Draft SEIR for the Eagle Rock Aggregates –
Oakland Terminal Project. We appreciate your attention to the topics discussed above. If you have
any questions or concerns regarding this matter, please do not hesitate to contact me at (415)-3523641 or by email at cody.aichele@bcdc.ca.gov.
Sincerely,

CODY AICHELE-ROTHMAN
Coastal Planner
San Francisco Bay Conservation and Development Commission
375 Beale Street, Suite 510
San Francisco, California 94105
Email: cody.aichele@bcdc.ca.gov
Phone: (415) 352-3641

CAR/gg
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Response to Comment G-1
The comment describes the San Francisco Bay Conservation and Development Commission (BCDC) role
as a responsible agency for the Proposed Project.
The Port understands that the comments provided by BCDC may be addressed in the FSEIR and/or
through the BCDC permitting process. A BCDC permit application is forthcoming. On April 22, 2021, the
Port met with BCDC to begin discussion of the BCDC permit application process.
Response to Comment G-2
The comment notes that BCDC’s comments expand upon previous comments in BCDC’s September 30,
2019, scoping comment letter in response to the Notice of Preparation (NOP) for the Proposed Project.
The Port reviewed all scoping comment letters during development of the DSEIR and key issues were
addressed in the DSEIR (see Section 1.5 of the DSEIR). Further responses to BCDC’s January 8, 2021,
comments are included below.
Response to Comment G-3
The comment identifies areas of BCDC jurisdiction within the Proposed Project area and states that the
FSEIR should discuss the Proposed Project’s land use consistency with BCDC policies and San Francisco
Bay Plan (Bay Plan) Map No. 5.
A discussion regarding the Proposed Project’s consistency with BCDC’s port priority use designation and
applicable Bay Plan and Seaport Plan policies is included under Impact LU-2 in Section 3.9 of the DSEIR.
The Proposed Project would not result in conflicts with applicable policies of the Bay Plan. The Proposed
Project would maintain the site for water-related industry as shown on Bay Plan Map No. 5.
Response to Comment G-4
This comment notes that the Proposed Project is expected to require a BCDC permit.
A BCDC permit application for the Proposed Project is forthcoming. On April 22, 2021, the Port met with
BCDC to begin discussion of the BCDC permit application process.
Response to Comment G-5
The comment requests that the FSEIR map and describe the Proposed Project elements within BCDC
jurisdiction, including areas on San Francisco Bay (Bay) fill that was placed since 1965.
The forthcoming BCDC permit application will detail those elements of the Proposed Project that occur
within Bay and shoreline band jurisdictional areas. The existing berths have been in place for
approximately 100 years. Thus, the Proposed Project would not be located on Bay fill placed since 1965.
As described in Section 3.9.3 of the DSEIR, the Proposed Project would be consistent with BCDC’s Ports
Policy #2, as it would not involve the use of fill or require dredging activities in the Outer, Middle, or
Inner Harbors. Project-specific maps would be prepared during the BCDC permit application process.
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Response to Comment G-6
The comment summarizes the findings of Section 3.9 of the DSEIR, and states that BCDC finds that the
Proposed Project would be consistent with BCDC policies for this priority use area.
Comment is noted.
Response to Comment G-7
The comment requests that the DSEIR hydrology and water quality analysis reference the Bay Plan
policies when considering potential water quality impacts to the Bay.
Section 3.8 of the DSEIR discusses potential water quality impacts. A Small Project Stormwater Pollution
Prevention Plan (SWPPP) would be prepared for construction that requires implementation of best
management practices (BMPs) such as erosion and sediment controls and good housekeeping BMPs to
avoid and/or minimize water quality impacts associated with construction activities. Any use, transport,
or disposal of hazardous materials would be conducted in compliance with local, state, and federal
regulations to avoid impacts to the public and environment, including water quality.
To address operational water quality, the Proposed Project includes the installation of new stormwater
treatment infrastructure (e.g., bioretention treatment basin, and Hydrodynamic Separator System [HDS]
or other approved stormwater vault treatment system3) that would benefit water quality by filtering out
pollutants in runoff associated with Proposed Project operations prior to being conveyed to the storm
drain outfalls and then the Outer Harbor. In addition, the Proposed Project includes use of a sweeper or
other pre-treatment prior to runoff entering the bioretention treatment basin.
The Proposed Project would be consistent with Bay Plan policies regarding water quality as follows:
▪

Policy 1 requires that water quality be protected to the greatest extent feasible. The
Proposed Project would include stormwater treatment infrastructure as described
above to filter pollutants from site stormwater runoff prior to discharge to the storm
drain system to protect Bay water quality (see Section 3.8.3, Impact HYD-1, of the
DSEIR). Construction and operational measures are also described above and in Section
3.8.3, Impacts HYD-1, HYD-2 and HYD-4, of the DSEIR. Also see Response to Comment H69.

▪

Policy 2 requires that water quality be maintained at a level that will support the
beneficial uses of the Bay. With the stormwater infrastructure described above, the
Proposed Project is not expected to affect beneficial uses of the Bay, as described in
Section 3.8.3 of the DSEIR and Section 4-15 of the 2002 EIR as Addended. Also see
Response to Comment H-69.

3

Stormwater treatment system to follow Basic Treatment per the Washington Department of Ecology Technology
Assessment Protocol – Ecology (TAPE) Program: https://ecology.wa.gov/Regulations-Permits/Guidance-technicalassistance/Stormwater-permittee-guidance-resources/Emerging-stormwater-treatment-technologies.
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▪

Policy 3 requires that new projects be sited, designed, constructed, and maintained to
prevent or minimize discharge of pollutants to the Bay. As described above, a Small
Project SWPPP would be prepared and implemented for construction (see Section 3.8.3,
Impact HYD-1, of the DSEIR). Infrastructure as well as operational measures such as
sweeping will minimize discharge of pollutants (see Section 3.8.3, Impact HYD-2, of the
DSEIR). See Response to Comment G-15.

▪

Policy 4 requires that projects in areas polluted by toxic or hazardous substances not
cause harm to the public or to the Bay. These substances, though potentially present
subsurface, would not be released to the to the Bay or cause harm to the public with
implementation of SCA HAZ-1, HAZ-2, HAZ 3, and HAZ-7 (see Section 3.7.3 Impacts HAZ1 and HAZ-2, of the DSEIR).

▪

Policy 6 requires that new development be sited and designed consistent with standards
in municipal stormwater permits and that impacts from increased impervious areas and
land disturbances be offset. The Proposed Project is designed consistent with the
standards in the Port’s NPDES Phase II Municipal General Permit and does not increase
impervious areas (see Section 3.8.3, Impact HYD-4, of the DSEIR).

▪

Several policies address preparation for sea level rise. See Response to Comment G-11.

Response to Comment G-8
This comment raises concerns about dust impacts associated with the aggregate stockpiles that could
impact Bay water quality and air quality in neighboring communities.
Although the aggregate stockpiles would be uncovered, a consistent moisture content would be
maintained between 1% and 8% depending on the aggregate size. Maintaining moisture levels at the
stockpiles would prevent measurable dust impacts on the surface of the Bay. Also see Master Response
4: Fugitive Dust. See Response to Comment F-8 regarding applicable air quality regulations related to
dust and avoidance measures that the Proposed Project would adopt, and revised Mitigation Measure
ERA AQ-1 included in Response to Comment A-11.
Response to Comment G-9
The comment summarizes the findings of Section 3.8 of the DSEIR, regarding potential
construction-related water quality impacts. Comment is noted.
Response to Comment G-10
This comment requests additional discussion in the FSEIR addressing how Proposed Project design
elements address BCDC water quality policies.
See Response to Comment G-7. A more detailed discussion of the Proposed Project’s consistency with
BCDC policies will be included in the BCDC permit application.
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Response to Comment G-11
The comment requests an analysis of sea level rise specific to the Proposed Project, including a
discussion of flood hazards, potential for flooding to result in a release of pollutants, and a description of
the Proposed Project site’s existing and future vulnerability to inundation and storm surge.
As noted in the comment, an analysis of sea level rise scenarios on Port facilities inclusive of the
Proposed Project site can be found in the Port’s 2019 Sea Level Rise Assessment Report (Port of Oakland
2019a). The Port’s Sea Level Rise Assessment uses the most recent State of California coastal flood and
sea level rise inundation mapping projections prepared by the California Ocean Protection Council
Science Advisory Team Working Group (OPC, 2018), as well as the BCDC Adapting to Rising Tides
Program (ART [BCDC 2021]). The Sea Level Rise Assessment illustrates the extent of flooding based on
2030, 2050, and 2100 projections of the hundred-year storm event plus sea level rise. The maximum
duration of the Proposed Project is 27 years, so only the 2030 and 2050 projections are applicable and
discussed further. The Port analyzed storm surge based on the OPC recommended 0.5% probability
scenario (1 in 200 chance of occurrence) for the 2030 and 2050 scenarios, which are summarized below.
2030 Scenario – (1 foot of sea level rise plus the 100-year storm tide event, 0.5% probability of
occurrence). In the 2030 scenario, extreme flooding would overtop low-lying stretches of
shoreline along the Bay Bridge touchdown and near Jack London Square. Some inland low-lying
areas of the Port would also experience flooding to the north, northeast, and east of the
Proposed Project site. Under this scenario, the Proposed Project site would not be impacted.
2050 Scenario – (2 feet of sea level rise plus the 100-year storm tide event, 0.5% probability of
occurrence). In the 2050 scenario, in addition to the 2030 flooding extent, low-lying areas of the
Port would experience flooding, including portions of Maritime Street and 17th Street,
immediately east of the Proposed Project area, which would experience 0 to 2 feet of flooding.
Under this scenario, the Proposed Project site would not be impacted. This scenario would occur
around the end of the Proposed Project’s maximum 27-year lease term.
Flooding associated with sea level rise and extreme storm events could result in the release of pollutants
to the Bay. There is a low annual probability of significant flooding of the Proposed Project site in all
scenarios through the projected project life. As described in Section 3.8 of the DSEIR, new stormwater
infrastructure (i.e., new storm drainage pipes, catch basins, asphalt curb, and HDS or other approved
stormwater vault treatment system4) would be installed on site that would facilitate site drainage to
prevent flooding. Although shoreline protection is not included as part of the Proposed Project, the Port
is evaluating potential strategies to address sea level rise for the entire Seaport, which includes the
Proposed Project site. These strategies are evaluated in the Port’s Sea Level Rise Assessment and would
help ensure that the Port maritime area is resilient to mid-century and end of century sea level rise
projections. The Port is planning on additional evaluation of sea level rise in the maritime area in the
future.

4

Stormwater treatment system to follow Basic Treatment per the Washington Department of Ecology Technology
Assessment Protocol – Ecology (TAPE): https://ecology.wa.gov/Regulations-Permits/Guidance-technicalassistance/Stormwater-permittee-guidance-resources/Emerging-stormwater-treatment-technologies.
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Response to Comment G-12
The comment summarizes the findings of Section 3.8 of the DSEIR, regarding potential flooding and
water quality impacts. Comment is noted.
Response to Comment G-13
This comment raises concerns about the need to evaluate sea level rise impacts as required by and
consistent with Bay Plan policies, including provision of graphic illustrations of expected sea level rise at
the Proposed Project site. See Response to Comment G-11; sea level rise is not expected to affect the
Proposed Project site for the duration of its 27-year lease. For graphic illustrations regarding sea level
rise at the Seaport including the Proposed Project site, see the Port’s AB 691 Sea Level Rise Assessment
dated July 2019 available at the Port’s website:
https://www.portofoakland.com/community/environmental-stewardship/publications/
Response to Comment G-14
The comment summarizes the findings of Section 3.7 of the DSEIR regarding potential
construction-related hazards. Comment is noted.
Response to Comment G-15
The comment suggests that the FSEIR address potential for hazardous substances such as fuels to be
released into the Bay due to routine use or transportation, or potential upset or accident conditions.
Potential impacts related to hazardous materials and water quality are discussed in Section 3.7 and
Section 3.8 of the DSEIR. The potential for hazardous material impacts under the Proposed Project
would be similar to that under existing truck and vessel transportation patterns. Construction and
operation of the Proposed Project would involve the use, transport, and disposal of hazardous materials,
such as fuels, gasoline, and oil and grease. Use of these materials could potentially result in accidental
spills that could release hazardous materials into the environment, affecting water quality.
All use, transport and disposal of hazardous materials during construction would be conducted in
compliance with existing regulations and the Small Project SWPPP, which includes implementation of
good housekeeping measures for proper storage and management of hazardous materials, as well as
spill prevention, control, and countermeasures. To reduce potential impacts during operational-related
activities, including from on-site fueling, maintenance of off-road equipment, and any associated
changes in haul truck and vessel transportation patterns, such activities would be conducted in
compliance with federal, state, and local laws and regulations. Additionally, operational-related
activities would require written confirmation from the Fire Prevention Bureau, Hazardous Materials Unit
that such laws and regulations are followed, as specified in SCA HAZ-7 (see section 3.7 of the DSEIR).
In accordance with Industrial General Permit (IGP), the Proposed Project would include specific
procedures to minimize spills/leaks and minimize the discharge of industrial materials generated
through spill/leaks and identify appropriate spill response personnel. Advanced BMPs (e.g., structural
treatment controls) would also be required when implementation of minimum BMPs (e.g., good
housekeeping) do not meet the requirements of IGP, along with periodic monitoring involving visual
observations and sampling of discharges. Likewise, spill kits would be located throughout the Proposed
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Project site in accordance with the IGP and all on-site employees would be trained to contain and
remove any unintentional leaks and releases according to federal, state, and local regulations.
The scope of this SEIR is limited to the incremental difference in the environmental impacts between the
OAB Area Redevelopment with the Proposed Project and the redevelopment plan analyzed in the 2002
EIR as Addended. For the reasons mentioned above and as discussed in Section 3.7 and 3.8 of the DSEIR,
the Proposed Project would not increase the potential for releases of hazardous materials into the Bay
during construction or operation as compared to the redevelopment plan analyzed in the 2002 EIR as
Addended.
Response to Comment G-16
The comment suggests that the FSEIR should include a discussion of potential impacts on Bay Plan
policies regarding navigational safety and oil spill prevention.
The Proposed Project would not change current navigational safety or necessitate changes to current oil
spill contingency plans as the operation of a bulk cargo terminal would be similar to an operation of a
container terminal in that both would involve OGVs, tugs, and trucks. It is anticipated that this finished
facility will be regulated by the United States Coast Guard Marine Terminal Facilities found in 49 CFR.
During construction, the Proposed Project (landside) would meet and comply with existing regulations
regarding the use, transport, and disposal of hazardous materials according to USEPA Standards and
implementation of the Small Project SWPPP. All vessels (which may include the use of barges) would be
operated under strict guidance and regulations for ocean going vessels as regulated by the United States
Coast Guard. This includes compliance with oil spill prevention in accordance with Oil Pollution Act of
1990 and USEPA water quality regulations as they relate to San Francisco Bay Area Spill Contingency
Plans.
Response to Comment G-17
The comment notes that the Proposed Project would not include additional filling of the Bay. The
comment requests that the FSEIR provide a map and describe the Proposed Project areas that were
subject to tidal action at any point since September 17, 1965. The comment also requests a description
of the development, activity, and uses for the filled areas and consistency with BCDC’s laws and policies
See Response to Comment G-5.
Response to Comment G-18
The comment requests greater specificity regarding the details of the erosion and sediment control plan,
soils report, geotechnical report, and the SWPPP.
The above-mentioned documents will be prepared as part of the Proposed Project’s Port Development
Permit process and can be made available to BCDC upon request.
Response to Comment G-19
The comment summarizes the transportation-related impacts associated with the Proposed Project
from the DSEIR, and requests clarification if circulation impacts under DSEIR Impact 4.3-11 would be
temporary or long-term.
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These impacts would be temporary in nature during the Proposed Project construction period.
Response to Comment G-20
The comment states that the Port should not rely on Howard Terminal as an alternative parking site due
to this site’s own development proposals, and that alternative ancillary maritime services (AMS)
locations should be identified in the FSEIR. See Master Response 3: Truck Parking and Container Staging.
Response to Comment G-21
The comment expresses concern that there is room for adequate truck parking and AMS at the Port. See
Master Response 3: Truck Parking and Container Staging.
Response to Comment G-22
The comment requests information on how community concerns related to trucking and truck parking
have been addressed in the DSEIR analysis. See Master Response 3: Truck Parking and Container Staging
and Master Response 9: Stakeholder Engagement and Environmental Justice. Also see Response to
Comment A-2.
Response to Comment G-23
The comment requests additional discussion of how the views in the area, including the shoreline,
would be impacted by the Proposed Project and the Proposed Project’s consistency with Bay Plan
Appearance, Design, and Scenic Views policies.
Views of Proposed Project operations would primarily be blocked by a visual barrier installed along the
north, south, and east perimeter of the Proposed Project site. New structures associated with the
Proposed Project would be consistent with the existing industrial and maritime uses of the Proposed
Project site and the surrounding area. Thus, views of the Proposed Project site with implementation of
the Proposed Project would be similar to current views of the Proposed Project area. See Section 3.3 of
the DSEIR for a more detailed analysis of the Proposed Project’s potential visual impacts.
The scope of this SEIR is limited to the incremental difference in the environmental impacts between the
OAB Area Redevelopment with the Proposed Project and the redevelopment plan analyzed in the 2002
EIR as Addended. The 2002 EIR as Addended concluded that the OAB Area Redevelopment Plan would
have a less-than-significant impact on scenic vistas as views of the OAB Area Redevelopment Plan area
consist of industrialized uses along the Bay and do not constitute important scenic vistas. Thus, impacts
to scenic vistas were not discussed further in the DSEIR as the conclusions of the 2002 EIR as Addended
would still be relevant to the Proposed Project. The Proposed Project site is located in an active port,
surrounded by industrial uses and ongoing maritime operations. The Proposed Project would continue
the operation of the Port’s marine terminal and all new structures associated with the bulk terminal
would be consistent with surrounding uses. Thus, the Proposed Project would not conflict with any of
the applicable Bay Plan policies governing scenic quality.
Response to Comment G-24
The comment requests greater specificity regarding the visual barrier proposed around the Proposed
Project site perimeter.
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As described in Chapter 2, Project Description, of the DSEIR, a visual barrier consisting of either screen
fencing, stacked freight containers, or a combination thereof would be located along the north, south,
and east perimeter of the Proposed Project site to block views of Proposed Project operations. The
visual barrier would vary from approximately 8 feet to 45 feet in height. Views of the visual barrier south
from Burma Road across the Oakland Outer Harbor would primarily be blocked by vessels at Berths 20
and 21; the visual barrier would also blend in with the existing port/industrial uses and be difficult to
distinguish. The visual barrier would be visible from Maritime Street, located to the east of the Proposed
Project site, and would block views of Proposed Project operations from motorists, pedestrians, and
cyclists on Maritime Street.
Response to Comment G-25
The comment asks if there are public access opportunities or barriers that may be considered in
designing or implementing the Proposed Project.
The Proposed Project does not include a public access component. The Proposed Project involves
changing a portion of the existing terminal planned for container cargo to bulk construction aggregates.
The Proposed Project site is surrounded by active marine operations in a highly industrialized area; thus,
during the lease term no public access is currently provided nor would be provided with implementation
of the Proposed Project. Because no public access facilities exist within or immediately adjacent to the
Proposed Project site, implementation of the Proposed Project would not affect any public access
opportunities. The Port provides public access to the Bay shoreline at Middle Harbor Shoreline Park,
located approximately 1 mile southwest of the Proposed Project site, and Port View Park located at the
end of 7th Street adjacent to Middle Harbor Shoreline Park.
Response to Comment G-26
This comment requests that the FSEIR specify the culturally-relevant community outreach and
engagement efforts that have or will be conducted for the Proposed Project, identify whether the
Proposed Project is in a vulnerable community, and if so, identify potential disproportionate impacts
consistent with Bay Plan policies.
As noted in the comment, the Proposed Project is located near the West Oakland community.
Community engagement and environmental justice are discussed in Master Response 9.
Also see Master Response 4: Fugitive Dust, Master Response 5: Community Health Risks from Air Quality
Impacts, Master Response 6: Waterside Emissions Controls, and Master Response 8: Consistency with
West Oakland Community Action Plan.
Response to Comment G-27
This comment requests that the FSEIR address environmental concerns through community outreach
and engagement consistent with the BCDC Bay Plan Environmental Justice policies. Specifically, the
comment identifies three concerns: 1) operational or physical measures that control stockpile
aggregates impacts on air and water resources, and community health; 2) reduced emissions through
use of zero or low-emission vehicles, equipment, and ocean-going vessels; shore power; and no-idling
requirements; and 3) meaningful community consultation in the development of all operational plans
and amendments to such plans.
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With regard to the first item, see Response to Comment A-11, Master Response 4: Fugitive Dust, and
Master Response 5: Community Health Risks from Air Quality Impacts. For item 2, see Master Response
6: Waterside Emissions Controls, Master Response 8: Consistency with West Oakland Community Action
Plan, and Responses to Comments A-1, A-11, A-12, and F-1. For item 3, see Master Response 9:
Stakeholder Engagement and Environmental Justice, which includes discussion of plans to initiate a
Seaport Stakeholder Group.
Response to Comment G-28
The comment raises concern regarding use of plans and documents that were used for the 2002
Oakland Army Base Redevelopment that may be outdated.
The comment does not identify particular plans and documents used in the 2002 EIR that the
commenter concludes are no longer relevant. The comment also does not mention previous addenda
that have modified the 2002 EIR, most importantly the 2012 Addendum. Any plans or regulations that
were updated since development of the 2012 Addendum are summarized for each resource topic in the
DSEIR. Also see Master Response 1: Use of Supplemental EIR.
Response to Comment G-29
The comment encourages use of best available current science and technology for the FSEIR analysis,
particularly regarding sea level rise. See Response to Comment G-11.
Response to Comment G-30
The comment provides a link for more information regarding the BCDC permit application process.
Comment is noted.
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Additional Stakeholder Groups

Letter H: Shute, Mihaly & Weinberger, LLP (January 8, 2021)

Annotated Comment Letter H
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FRQVLGHUHGWKHHFRORJLFDOLPSOLFDWLRQVRILWVDFWLRQ¶%HFDXVHWKH(,5PXVWEHFHUWLILHG
RUUHMHFWHGE\SXEOLFRIILFLDOVLWLVDGRFXPHQWRIDFFRXQWDELOLW\´

(DJOH5RFN$JJUHJDWHV7HUPLQDO3URMHFW'UDIW6XSSOHPHQWDO(QYLURQPHQWDO,PSDFW
5HSRUW 1RY  ³'6(,5´ DW(6

Id.DW

Id.DW

Id.DW

Id.DW

Id.DW(6

Id.DW±

Id.DW

Laurel Heights Improvement Ass’n v. Regents of Univ. of Cal.  &DOG
 ³Laurel Heights I´  FLWDWLRQVRPLWWHG 

Id. FLWDWLRQVRPLWWHG 
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H-6
cont.
H-7
H-8
H-9
H-10

H-11

H-12

H-13

H-14

.KDPO\&KXRS
-DQXDU\
3DJH


$IWHUFDUHIXOO\UHYLHZLQJ'6(,5ZHKDYHFRQFOXGHGWKDWLWIDLOVLQ
QXPHURXVUHVSHFWVWRFRPSO\ZLWKWKHUHTXLUHPHQWVRI&(4$$VH[SODLQHGEHORZWKH
'6(,5YLRODWHV&(4$EHFDXVHLWIDLOVWR  DQDO\]HDQGPDNHVLJQLILFDQFH
GHWHUPLQDWLRQVRQZKROHFDWHJRULHVRILPSDFWVLQFOXGLQJJUHHQKRXVHJDVHV  DQDO\]H
WKHLPSDFWRIDOWHULQJWKH$SSOLFDQW¶VRSHUDWLRQVDWWKH3RUWRI5LFKPRQG  SURYLGHDQ
DGHTXDWHDQDO\VLVRIDQGPLWLJDWLRQIRUWKH3URMHFW¶VLPSDFWVWRDLUTXDOLW\DQGKHDOWK
KD]DUGVDQGKD]DUGRXVPDWHULDOVK\GURORJ\DQGZDWHUTXDOLW\ODQGXVHQRLVHDQG
WUDQVSRUWDWLRQ  DGHTXDWHO\DQDO\]HWKH3URMHFW¶VFXPXODWLYHLPSDFWVDQG  H[DPLQH
DUHDVRQDEOHUDQJHRIDOWHUQDWLYHV
:KHUHDVKHUHWKHHQYLURQPHQWDOUHYLHZGRFXPHQWIDLOVWRIXOO\DQG
DFFXUDWHO\LQIRUPGHFLVLRQPDNHUVDQGWKHSXEOLFRIWKHHQYLURQPHQWDOFRQVHTXHQFHVRI
SURSRVHGDFWLRQVLWGRHVQRWVDWLVI\WKHEDVLFJRDOVRI&(4$6SHFLILFDOO\³>W@KH
SXUSRVHRIDQHQYLURQPHQWDOLPSDFWUHSRUWLVWRSURYLGHSXEOLFDJHQFLHVDQGWKHSXEOLFLQ
JHQHUDOZLWKGHWDLOHGLQIRUPDWLRQDERXWWKHHIIHFWWKDWDSURSRVHGSURMHFWLVOLNHO\WRKDYH
RQWKHHQYLURQPHQWWROLVWZD\VLQZKLFKWKHVLJQLILFDQWHIIHFWVRIVXFKDSURMHFWPLJKW
EHPLQLPL]HGDQGWRLQGLFDWHDOWHUQDWLYHVWRVXFKDSURMHFW´+HUHWKH'6(,5FRQWDLQV
VXFKIXQGDPHQWDOHUURUV±HVSHFLDOO\LWVIDLOXUHWRGHWHUPLQHWKHVLJQLILFDQFHRIZKROH
FDWHJRULHVRILPSDFWV±DVWRXQGHUPLQHWKHLQWHJULW\RIWKHGRFXPHQWDQGSUHYHQW
PHDQLQJIXOSXEOLFUHYLHZRQWKH3URMHFW7KH3RUWPXVWUHYLVHDQGUHFLUFXODWHWKH'6(,5
LQRUGHUWRSHUPLWDQDGHTXDWHXQGHUVWDQGLQJRIWKHHQYLURQPHQWDOLVVXHVDWVWDNH
,QSDUWLFXODU:2(,3DVNVWKH3RUWWRHQVXUHWKDWLWVHQYLURQPHQWDODQDO\VLV
LVFRPSOHWHLQFOXGLQJIXOODQDO\VLVRIHQYLURQPHQWDOLPSDFWVDQGVLJQLILFDQFH
GHWHUPLQDWLRQVUHJDUGLQJWKRVHLPSDFWVUHJDUGOHVVRIZKHWKHUWKHLPSDFWVZHUHLJQRUHG
LQWKH(,5DV$GGHQGHG)XUWKHU:2(,3XUJHVWKH3RUWWRDGRSWDIXOOVXLWHRI
HIIHFWLYHDQGHQIRUFHDEOHPLWLJDWLRQPHDVXUHVIRUWKH3URMHFW¶VLPSDFWVHVSHFLDOO\LWV
LPSDFWVRQDLUTXDOLW\DQGKHDOWK$VH[SODLQHGLQGHWDLOEHORZ:HVW2DNODQGDOUHDG\
H[SHULHQFHVGLVSURSRUWLRQDWHDLUSROOXWLRQWKDWKDUPVLWVUHVLGHQWV¶KHDOWKDQGLQFUHDVHV
WKHLUULVNRIUHVSLUDWRU\DQGFDUGLRYDVFXODUGLVHDVHFDQFHUDQGSUHPDWXUHGHDWK$Q\
FRQWULEXWLRQWRWKLVEXUGHQIURPWKH3URMHFWPXVWEHDGHTXDWHO\PLWLJDWHG:2(,3
SURYLGHVIHDVLEOHDQGHIIHFWLYHPLWLJDWLRQPHDVXUHVEHORZDQGVWURQJO\XUJHVWKH3RUWWR
HYDOXDWHDQGDGRSWWKHPDVUHTXLUHGE\&(4$0RUHRYHU:2(,3GHVFULEHVDIHDVLEOH
DOWHUQDWLYH±UHORFDWLRQRIWKH3HUDOWD6WUHHWFHPHQWSODQWWRWKH3URMHFWVLWH±WKDWPXVWEH
IXOO\HYDOXDWHGLQDUHYLVHGDQGUHFLUFXODWHG(,5:2(,3OLNHZLVHXUJHVWKH3RUWWRZRUN
ZLWKWKH$SSOLFDQWDQGRWKHUVWDNHKROGHUVWRHYDOXDWHDQGLPSOHPHQWWKLVDOWHUQDWLYH

See3XE5HVRXUFHV&RGH

&DO&RGH5HJVWLW ³&(4$*XLGHOLQHV´ 
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,
7+('6(,5,03523(5/<(;&86(6,76(/))520$1$/<6,62)
:+2/(&$7(*25,(62)(19,5210(17$/,03$&76

H-15

3HUKDSVWKH'6(,5¶VPRVWJODULQJDQGVLJQLILFDQWIODZLVLWVIDLOXUHWR
DQDO\]HZKROHFDWHJRULHVRIHQYLURQPHQWDOLPSDFWVEDVHGRQDQLQFRUUHFWLQWHUSUHWDWLRQ
RIWKHODZUHJDUGLQJVXSSOHPHQWDO(,5V$QDJHQF\PD\SUHSDUHDVXSSOHPHQWDO(,5
LQVWHDGRIDIXOOVXEVHTXHQW(,5 ZKHUHRQO\PLQRUDGGLWLRQVRUFKDQJHVWRWKHRULJLQDO
(,5DUHUHTXLUHGWRDFFRXQWIRU  VXEVWDQWLDOFKDQJHVWRWKHSURSRVHGSURMHFW  
VXEVWDQWLDOFKDQJHVWRWKHFLUFXPVWDQFHVXQGHUZKLFKWKHSURMHFWLVXQGHUWDNHQRU  
QHZLQIRUPDWLRQRIVXEVWDQWLDOLPSRUWDQFH WKDWZDVQRWNQRZQDQGFRXOGQRWKDYHEHHQ
NQRZQDWWKHWLPHRISUHSDUDWLRQRIWKHRULJLQDO(,5 7KHVXSSOHPHQWDO(,5PXVW
FRQWDLQ³WKHLQIRUPDWLRQQHFHVVDU\WRPDNHWKHSUHYLRXV(,5DGHTXDWHIRUWKHSURMHFWDV
UHYLVHG´
+HUHWKH3RUWFRQFOXGHVWKDWDVXSSOHPHQWDO(,5LVUHTXLUHGEHFDXVHWKH
SURSRVHGSURMHFWKDVFKDQJHG7KH(,5DV$GGHQGHGDQDO\]HGXVHRIWKH3RUWIRU
FRQWDLQHUL]HGFDUJRRQO\7KH3URSRVHG3URMHFWZRXOGFKDQJHXVHRIDWHUPLQDOIURP
FRQWDLQHUL]HGFDUJRWREXONFRQVWUXFWLRQDJJUHJDWHVZKLFKLVDVXEVWDQWLDOFKDQJHWRWKH
XVHFRQWHPSODWHGXQGHUWKHRULJLQDO(,5

H-16

H-17
H-18

,QDGGUHVVLQJWKHFKDQJHGHQYLURQPHQWDOLPSDFWVRIWKH3URMHFWKRZHYHU
WKH'6(,5IDLOVWRIXOO\DQDO\]HDQGSURYLGHVLJQLILFDQFHGHWHUPLQDWLRQVRQZKROH
FDWHJRULHVRIHQYLURQPHQWDOLPSDFWV)RUH[DPSOHWKH'6(,5SURYLGHVVRPH
LQIRUPDWLRQRQWKH3URMHFW¶V30LPSDFWV³IRULQIRUPDWLRQDOSXUSRVHV´EXWDEVROYHV
LWVHOIRID&(4$FRPSOLDQWDQDO\VLVRI30LPSDFWVRUOHJDOO\PDQGDWHGVLJQLILFDQFH
GHWHUPLQDWLRQEHFDXVHWKH(,5DV$GGHQGHGIDLOHGWRPDNHVXFKDQDQDO\VLV7KH
'6(,5WDNHVDVLPLODUDSSURDFKWRJUHHQKRXVHJDVHPLVVLRQVSURYLGLQJVRPH
LQIRUPDWLRQEXWDYRLGLQJDVLJQLILFDQFHGHWHUPLQDWLRQ$QGWKH'6(,5SURYLGHV
DEVROXWHO\QRLQIRUPDWLRQDERXWRUPLWLJDWLRQIRUWKH3URMHFW¶VHQHUJ\LPSDFWVDV


Id. D  D 

Id. E 

'6(,5DW

Id.

See, e.g.id.DW

3XE5HVRXUFHV&RGH E  

See generally'6(,5&KDSWHU
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H-18
cont.

.KDPO\&KXRS
-DQXDU\
3DJH


UHTXLUHGE\3XEOLF5HVRXUFHV&RGHVHFWLRQ E  DQG&(4$*XLGHOLQHV$SSHQGL[
)UHQGHULQJWKH(,5³IDWDOO\GHIHFWLYH´
7KH'6(,5¶VMXVWLILFDWLRQIRUWKHVHJODULQJRPLVVLRQVVHHPVWREH±EDVHG
RQGLVFXVVLRQLQ&KDSWHU³*UHHQKRXVH*DV(PLVVLRQV´DQG&KDSWHU³&XPXODWLYH
,PSDFWV´±WKDWEHFDXVHLQIRUPDWLRQDERXWWKHVHFDWHJRULHVRILPSDFWV³ZDVNQRZQRU
FRXOGKDYHEHHQNQRZQLQ´DWWKHWLPHRIWKHRULJLQDO(,5WKLVLVQRW³OHJDOO\µQHZ
LQIRUPDWLRQ¶´UHTXLUHGWREHDQDO\]HGLQWKH'6(,5+RZHYHUWKLVDSSURDFKFRQIODWHV
WKHVWDQGDUGVIRUtriggeringWKHQHHGWRSUHSDUHDVXSSOHPHQWDO(,5ZLWKWKHVWDQGDUGVIRU
WKHcontentsRIDVXSSOHPHQWDO(,5DQGLVQRWVXSSRUWHGE\&(4$DQGLWVFDVHODZ

H-19

$VH[SODLQHGDERYHDVXSSOHPHQWDO(,5PXVWEHSUHSDUHGZKHQ
³>V@XEVWDQWLDOFKDQJHVDUHSURSRVHGLQWKHSURMHFW´WKDWZRXOGLQYROYH³QHZVLJQLILFDQW
HQYLURQPHQWDOHIIHFWVRUDVXEVWDQWLDOLQFUHDVHLQWKHVHYHULW\RISUHYLRXVO\LGHQWLILHG
VLJQLILFDQWHIIHFWV´orZKHQFHUWDLQ³>Q@HZLQIRUPDWLRQRIVXEVWDQWLDOLPSRUWDQFHZKLFK
ZDVQRWNQRZQDQGFRXOGQRWKDYHEHHQNQRZQZLWKWKHH[HUFLVHRIUHDVRQDEOHGLOLJHQFH
DWWKHWLPHWKHSUHYLRXV(,5ZDVFHUWLILHG´LVGLVFRYHUHG7KHVHWZRVLWXDWLRQVGHILQHG
LQWKH*XLGHOLQHVtriggerZKHQDVXSSOHPHQWDO(,5LVUHTXLUHG$QGFUXFLDOO\WKH
WULJJHUIRUDVXSSOHPHQWDO(,5ZKHQWKHUHLVDUHYLVLRQWRWKHSURMHFWLVQRWOLPLWHGWR
³QHZVLJQLILFDQWHQYLURQPHQWDOHIIHFWV´LQFDWHJRULHVWKDWHLWKHUZHUHVWXGLHGLQRUFRXOG
QRWKDYHEHHQNQRZQDWWKHWLPHRIWKHRULJLQDO(,5
1RFDVHODZVXSSRUWVWKH3RUW¶VQRYHOSRVLWLRQWKDWWKHVXSSOHPHQWDO(,5
QHHGRQO\FRQWDLQLQIRUPDWLRQQHFHVVDU\WRPDNHWKHSUHYLRXV(,5DGHTXDWHto 2002
standards7KH3RUWDSSHDUVWRUHO\RQKROGLQJVLQFDVHVFRQVLGHULQJZKHWKHUWKH
UHTXLUHPHQWWRSUHSDUHDVXSSOHPHQWDO(,5ZDVtriggeredGXHWRnew information,Q
WKRVHFDVHVQRVXSSOHPHQWDO(,5ZDVUHTXLUHGLQOLJKWRIQHZLQIRUPDWLRQRUDGRSWLRQRI
QHZJXLGHOLQHVUHJDUGLQJJUHHQKRXVHJDVHVEHFDXVHDWWKHWLPHRIWKHRULJLQDO(,5V
LQIRUPDWLRQDERXWWKHSRWHQWLDOHIIHFWVRIJUHHQKRXVHJDVHVZDVJHQHUDOO\NQRZQDQG
FRXOGKDYHEHHQDGGUHVVHGLQWKHRULJLQDO(,5+HUHWKHWULJJHULVQRWWKHSUHVHQFHRI

Cal. Clean Energy Com. v. City of Woodland  &DO$SSWK
TXRWLQJPeople v. County of Kern  &DO$SSG 

See'6(,5DW

&(4$*XLGHOLQHV D  D 

Compare&(4$*XLGHOLQHV D  with D  

See, e.g.Concerned Dublin Citizens v. City of Dublin  &DO$SSWK
Citizens for Responsible Equitable Envt’l Development v. City of San Diego  
&DO$SSWK
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cont.

.KDPO\&KXRS
-DQXDU\
3DJH


QHZLQIRUPDWLRQEXWWKHIDFWWKDWWKH3RUWQRZSURSRVHVDVXEVWDQWLDOFKDQJHWR3RUW
RSHUDWLRQVFRQVLGHUHGXQGHUWKH(,5DV$GGHQGHG

H-20

7REHFOHDUWKH3RUWQHHGQRWSURYLGHDQHZDQDO\VLVRI30JUHHQKRXVH
JDVHPLVVLRQVDQGHQHUJ\LPSDFWVIRUWKHentire2DNODQG$UP\%DVHUHGHYHORSPHQW
SURMHFWFRQVLGHUHGLQWKH(,5DV$GGHQGHGWKHQHZLPSDFWVDQDO\VLVLVUHTXLUHG
RQO\IRUWKHFKDQJHGDVSHFWRIWKHRULJLQDOSURMHFWWKHSURSRVHGEXONDJJUHJDWHVWHUPLQDO
$QGZKHQSUHSDULQJDVXSSOHPHQWDO(,5LQUHVSRQVHWRD3URMHFWFKDQJHOLNHWKHFDVH
KHUHWKHDJHQF\PD\±DVWKH3RUWKDVGRQHKHUHIRURWKHULPSDFWV±OLPLWLWVUHYLHZWR
WKHHQYLURQPHQWDOFKDQJHVEHWZHHQZKDWZRXOGKDYHRUKDVRFFXUUHGXQGHUWKHRULJLQDO
SURMHFWDQGZKDWZRXOGRFFXUZLWKWKHFKDQJHWRWKHSURMHFW+RZHYHUWKH3RUWFDQQRW
XVHWKHQDUURZHGVFRSHRIDVXSSOHPHQWDO(,5WRVLPSO\LJQRUHEURDGFDWHJRULHVRI
LPSDFWVWKLVQHZSURMHFWZRXOGKDYHEHFDXVHWKH\ZHUHQRWSUHYLRXVO\FRQVLGHUHG
,QVWHDG&(4$UHTXLUHVDUREXVWHQYLURQPHQWDOUHYLHZRIallRIWKHFKDQJHGDVSHFWRIWKH
RULJLQDOSURMHFW¶VHQYLURQPHQWDOLPSDFWVLQFOXGLQJFDWHJRULHVRILPSDFWVWKDWPD\KDYH
EHHQPLVVHGE\WKHRULJLQDO(,5DVWKH\FDQEHNQRZQWRGD\,QGHHGWRGRDQ\WKLQJ
KHUHRWKHUWKDQDIXOOHQYLURQPHQWDODQDO\VLVRIWKH3URSRVHG3URMHFWDVLWGLIIHUVIURPWKH
SURMHFWFRQVLGHUHGLQWKH(,5DV$GGHQGHGZRXOGXQGHUPLQH&(4$¶VIXQGDPHQWDO
SXUSRVHWRHQVXUHWKHSXEOLFDQGGHFLVLRQPDNHUVDUHIXOO\LQIRUPHGRIDSURMHFW¶V
LPSDFWV

H-21

)XUWKHUDYRLGLQJWKLVDQDO\VLVDQG&(4$¶VPDQGDWHWRPDNHVLJQLILFDQFH
GHWHUPLQDWLRQVDQGPLWLJDWHDSURMHFW¶VVLJQLILFDQWLPSDFWVZRXOGDOORZWKH3RUWWR
DSSURYHDSURMHFWWKDWZLOOKDYHXQGHQLDEO\VLJQLILFDQWLPSDFWVRQWKHHQYLURQPHQWDQG
SXEOLFKHDOWKRIDQRYHUEXUGHQHGFRPPXQLW\ZKLOHLJQRULQJLWVREOLJDWLRQWRPLWLJDWH
WKRVHLPSDFWVWRWKHH[WHQWIHDVLEOH,QGHHGWKH'6(,5DGPLWVWKDWWKH3URMHFWZRXOG
UHVXOWLQLPSDFWVUHODWHGWRLQFUHDVHG30SROOXWLRQFDQFHUULVNDQGJUHHQKRXVHJDV
HPLVVLRQVWKDWZRXOGEHVLJQLILFDQWXQGHUDSSOLFDEOHWKUHVKROGV<HWEHFDXVHRILWV
DWWHPSWHGVKRUWFXWWKH3RUWDEVROYHVLWVHOIFRPSOHWHO\RIDQ\DWWHPSWWRLGHQWLI\
PLWLJDWLRQ

H-22

,QGHHGWKHHYLGHQFHLQWKH'6(,5DERXWWKH3URMHFW¶VDLUTXDOLW\LPSDFWV
LQGLFDWHVWKDWDVXEVHTXHQW(,5ZRXOGEHWKHPRUHDSSURSULDWHOHYHORIDQDO\VLVKHUH$
VXSSOHPHQWDO(,5LVDSSURSULDWHZKHUHRQO\PLQRUUHYLVLRQVWRDQH[LVWLQJ(,5DUH


See&(4$*XLGHOLQHV D  

See3XE5HVRXUFHV&RGH D  

See'6(,5DW

Id.

See id.DW
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H-22
cont.

H-23

H-24

.KDPO\&KXRS
-DQXDU\
3DJH


UHTXLUHG%XWZKHUH³>V@XEVWDQWLDOFKDQJHV´WRDSURMHFWUHTXLUH³PDMRUUHYLVLRQVRIWKH
SUHYLRXV(,5´WRDFFRXQWIRU³QHZVLJQLILFDQWHQYLURQPHQWDOHIIHFWVRUDVXEVWDQWLDO
LQFUHDVHLQWKHVHYHULW\RISUHYLRXVO\LGHQWLILHGVLJQLILFDQWHIIHFWV´DVXEVHTXHQW(,5LV
QHFHVVDU\%HFDXVHRIWKHVXEVWDQWLDOLQFUHDVHLQDLUTXDOLW\LPSDFWVWKDWZRXOGUHVXOW
IURPDEXONDJJUHJDWHRSHUDWLRQZKLFKLVDZKROO\GLIIHUHQWNLQGRIRSHUDWLRQWKDQWKH
FRQWDLQHUL]HGFDUJRRSHUDWLRQVWXGLHGLQWKH(,5DV$GGHQGHGWKH3RUWVKRXOG
SUHSDUHDVXEVHTXHQW(,5KHUH
7KHRPLVVLRQRIDGHTXDWHLPSDFWVDQDO\VHVDQGPRVWLPSRUWDQWO\D
VLJQLILFDQFHGHWHUPLQDWLRQDQGDVVRFLDWHGPLWLJDWLRQIRU30SROOXWLRQFDQFHUULVN
JUHHQKRXVHJDVHPLVVLRQVHQHUJ\LPSDFWVDQGDQ\RWKHULJQRUHGLPSDFWVUHQGHUVWKH
'6(,5IDWDOO\IODZHG7KHRPLVVLRQVHYHUHO\XQGHUPLQHVWKH(,5¶VSXUSRVHWRDFWDV³DQ
HQYLURQPHQWDOµDODUPEHOO¶ZKRVHSXUSRVHLVWRDOHUWWKHSXEOLFDQGLWVUHVSRQVLEOH
RIILFLDOVWRHQYLURQPHQWDOFKDQJHVEHIRUHWKH\KDYHUHDFKHGSRLQWVRIQRUHWXUQ´
$QGLWGHQLHVWKHSXEOLF±HVSHFLDOO\WKHUHVLGHQWVRI:HVW2DNODQGPRVWLPSDFWHGE\
WKHVHLJQRUHGLPSDFWV±WKHRSSRUWXQLW\WRPHDQLQJIXOO\SDUWLFLSDWHLQHYDOXDWLQJWKH
3URMHFW¶VLPSDFWV7KH3RUWWKHUHIRUHPXVWUHYLVHWKH'6(,5WRLQFOXGHWKLVOHJDOO\
UHTXLUHGLQIRUPDWLRQDQGWKHQUHFLUFXODWHWKH'6(,5IRUIXUWKHUFRPPHQW
,,

H-25

7+('6(,5,03523(5/<6(*0(176$/,1.('352-(&7

7KH'6(,5VWDWHVWKDWRQFHWKH3URMHFWEHFRPHVRSHUDWLRQDOWKH$SSOLFDQW
ZRXOGUHORFDWHLWVH[LVWLQJRSHUDWLRQVDWWKH5LFKPRQG0DULQH7HUPLQDOWRWKH3URMHFW
VLWHEXWLVXQFOHDUKRZWKH$SSOLFDQWZLOOFRQWLQXHWRXVHWKH5LFKPRQG0DULQH7HUPLQDO
IRUUHODWHGRSHUDWLRQV/RQJVWDQGLQJ&(4$ODZKROGVWKDWZKHUHWZRSURMHFWVDUH
OLQNHGWKH\PXVWEHDQDO\]HGWRJHWKHU$Q(,5PD\QRWVHJPHQWDSURMHFWLQWRGLVFUHWH
FRPSRQHQWVLQRUGHUWROLPLWHQYLURQPHQWDOGLVFORVXUHE\LJQRULQJGHYHORSPHQWRURWKHU
DFWLYLW\WKDWZLOOXOWLPDWHO\UHVXOWIURPDSSURYDORIDSURMHFW5DWKHU³ZKHQRQH

&(4$*XLGHOLQHV D  

Id.  D  

County of Inyo v. Yorty  &DO$SSG

&(4$*XLGHOLQHV

'6(,5DW

See Bozung v. Local Agency Formation Comm.  &DOG
Tuolumne County Citizens for Responsible Growth, Inc. v. City of Sonora  
&DO$SSWK

See City of Antioch v. City Council  &DO$SSG
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DFWLYLW\LVDQLQWHJUDOSDUWRIDQRWKHUDFWLYLW\WKHFRPELQHGDFWLYLWLHVDUHZLWKLQWKHVFRSH
RIWKHVDPH&(4$SURMHFW´

H-25
cont.

+HUHWKH'6(,5UHFRJQL]HVWKDWWKH$SSOLFDQW³SODQVWRPRYHLWVFXUUHQW
5LFKPRQG0DULQH7HUPLQDODFWLYLWLHVWRWKH3URSRVHG3URMHFWVLWHDWWKH3RUW´EXWDVVHUWV
WKDW³IRUWKHSXUSRVHVRIWKLV6(,5RSHUDWLRQVDWWKH5LFKPRQG0DULQH7HUPLQDODUH
DVVXPHGWRUHPDLQXQFKDQJHG´7KHGRFXPHQWSURYLGHVQRHYLGHQFHRUH[SODQDWLRQLQ
VXSSRUWRIWKLVDVVXPSWLRQDQGGRHVQRWPDNHFOHDUZKDWUHPDLQLQJRSHUDWLRQVLIDQ\
ZLOOFRQWLQXHDWWKH5LFKPRQG0DULQH7HUPLQDO,QGHHGWKHDVVXPSWLRQWKDWWKH
$SSOLFDQW¶VRSHUDWLRQVDWWKH5LFKPRQG0DULQH7HUPLQDOZRXOGUHPDLQXQFKDQJHGLV
QRQVHQVLFDOLQOLJKWRIWKHIDFWWKDWDNH\SXUSRVHRIWKH3URMHFWLVWRIDFLOLWDWHWKH
$SSOLFDQWUHORFDWLQJDEXONDJJUHJDWHRSHUDWLRQIURPWKH5LFKPRQG0DULQH7HUPLQDOWR
WKH3URMHFWVLWH,QSDUWLFXODUWKH'6(,5FOHDUO\LQGLFDWHVWKDWWKH$SSOLFDQW¶V2*9V
ZLOOFRPSOHWHO\VWRSYLVLWLQJWKH3RUWRI5LFKPRQGLIWKLV3URMHFWLVDSSURYHGLQGLFDWLQJ
VRPHFKDQJHRIWKH5LFKPRQGRSHUDWLRQVwillKDSSHQZLWKWKLV3URMHFW¶VDSSURYDO
1RQHWKHOHVVWKH'6(,5FODLPVWKDW³PRGLILFDWLRQRUGLVPDQWOLQJRIWKH5LFKPRQG
0DULQH7HUPLQDOLVQRWSDUWRIWKH3URSRVHG3URMHFW´DQGWKDW³>L@QWKHIXWXUH(5$PD\
UHSXUSRVHWKH5LFKPRQG0DULQH7HUPLQDOWRVHUYHRWKHUEXONPDWHULDOQHHGVVXEMHFWWR
WKHUHYLHZDQGDSSURYDOE\PXQLFLSDODQGUHJXODWRU\DJHQFLHVDVUHTXLUHG´7KH
'6(,5IDLOVWRSURYLGHDQ\IXUWKHULQIRUPDWLRQDERXWWKHDQWLFLSDWHGIXWXUHUHSXUSRVLQJ
RIWKH5LFKPRQG0DULQH7HUPLQDOIRU³RWKHUEXONPDWHULDOQHHGV´
:KHUHDIXWXUHDFWLRQLVDUHDVRQDEO\IRUHVHHDEOHFRQVHTXHQFHRIDSURMHFW
DQ(,5PXVWLQFOXGHDQDQDO\VLVRIWKHHQYLURQPHQWDOHIIHFWVRIWKDWIXWXUHDFWLRQ
+HUHLQDGGLWLRQWRSURYLGLQJDGHWDLOHGGHVFULSWLRQRIDQ\FXUUHQWRSHUDWLRQVWKDWZLOO
FRQWLQXHDWWKH5LFKPRQG0DULQH7HUPLQDODIWHUDSSURYDORIWKH3URMHFWWKH'6(,5PXVW
DQDO\]HWKHSRWHQWLDOLPSDFWVRIDQ\UHDVRQDEO\IRUHVHHDEOHIXWXUHFKDQJHVLQRSHUDWLRQV
DWWKH5LFKPRQGVLWHWKDWPD\RFFXUDVDUHVXOWRIWKH3URMHFW¶VUHORFDWLRQRIRSHUDWLRQV
IURPWKHVLWH)RUH[DPSOHLIWKH$SSOLFDQWVWDUWVWRXVHWKH5LFKPRQGWHUPLQDOIRUD
GLIIHUHQWNLQGRIDJJUHJDWHRUOHDVHVWKH5LFKPRQGVLWHWRDQRWKHULPSRUWHUWKHLPSDFWRI
WKRVHFKDQJHVPXVWEHDQDO\]HGLQWKLV(,57KH'6(,5PXVWDQDO\]HWKHHQYLURQPHQWDO
LPSDFWVRIIRUHVHHDEOHFKDQJHVWRWKH$SSOLFDQW¶V5LFKPRQGRSHUDWLRQVLQFOXGLQJDOO

Tuolumne County Citizens for Responsible Growth &DO$SSWKDW

'6(,5DW

Id.DW

See id.DW

IdDW

Laurel Heights I &DOGDW
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H-25
cont.

.KDPO\&KXRS
-DQXDU\
3DJH


UHDVRQDEO\IRUHVHHDEOHFXUUHQWDQGIXWXUHLPSDFWVRIDOWHUDWLRQRIXVHVDWWKH5LFKPRQG
VLWHEHFDXVHWKRVHFKDQJHVDUHLQWHJUDOO\OLQNHGWRWKHSURSRVHG3URMHFW7KH3RUWPXVW
UHYLVHWKH'6(,5WRGLVFORVHDQGDQDO\]HWKHIRUHVHHDEOHHQYLURQPHQWDOLPSDFWVRI
UHORFDWLQJWKH5LFKPRQGRSHUDWLRQVDQGWKHQUHFLUFXODWHWKHGRFXPHQW
,,,

7+('6(,5¶6$1$/<6,62)$1'0,7,*$7,21)257+(,03$&76
2)7+(352326('352-(&7$5(,1$'(48$7(

7KHGLVFXVVLRQRIDSURSRVHGSURMHFW¶VHQYLURQPHQWDOLPSDFWVLVDWWKHFRUH
RIDQ(,5$VH[SODLQHGEHORZWKH'6(,5¶VHQYLURQPHQWDOLPSDFWVDQDO\VLVLV
GHILFLHQWXQGHU&(4$EHFDXVH±LQDGGLWLRQWROHDYLQJRXWDQDO\VLVRIEURDGVZDWKHVRI
WKH3URMHFW¶VHQYLURQPHQWDOLPSDFWV±LWDOVRIDLOVWRSURYLGHWKHQHFHVVDU\IDFWVDQG
DQDO\VLVWRDOORZWKH3RUWDQGWKHSXEOLFWRPDNHLQIRUPHGGHFLVLRQVDERXWWKH3URMHFW

H-26

H-27

$Q(,5PXVWHIIHFWXDWHWKHIXQGDPHQWDOSXUSRVHVRI&(4$WR³LQIRUPWKH
SXEOLFDQGUHVSRQVLEOHRIILFLDOVRIWKHHQYLURQPHQWDOFRQVHTXHQFHVRIWKHLUGHFLVLRQV
EHIRUHWKH\DUHPDGH´7RGRVRDQ(,5PXVWFRQWDLQIDFWVandDQDO\VLVQRWMXVWDQ
DJHQF\¶VEDUHFRQFOXVLRQV7KXVDFRQFOXVLRQUHJDUGLQJWKHVLJQLILFDQFHRIDQ
HQYLURQPHQWDOLPSDFWWKDWLVQRWEDVHGRQDQDQDO\VLVRIWKHUHOHYDQWIDFWVIDLOVWRIXOILOO
&(4$¶VLQIRUPDWLRQDOPDQGDWH%HFDXVHWKLVLVDVXSSOHPHQWDO(,5WKHGRFXPHQWPXVW
FRQWDLQ³WKHLQIRUPDWLRQQHFHVVDU\WRPDNHWKHSUHYLRXV(,5DGHTXDWHIRUWKHSURMHFWDV
UHYLVHG´
$GGLWLRQDOO\DQ(,5PXVWLGHQWLI\IHDVLEOHPLWLJDWLRQPHDVXUHVWRPLWLJDWH
VLJQLILFDQWHQYLURQPHQWDOLPSDFWV$QDJHQF\PXVWKDYHVSHFLILFHYLGHQWLDU\VXSSRUW
IRUDFRQFOXVLRQWKDWPLWLJDWLRQZLOOEHHIIHFWLYHDQGHQIRUFHDEOH8QGHU&(4$
³SXEOLFDJHQFLHVVKRXOGQRWDSSURYHSURMHFWVDVSURSRVHGLIWKHUHDUHIHDVLEOH


See Bozung &DOGDWTuolumne County Citizens&DO$SSWKDW


See&(4$*XLGHOLQHV D  ³$Q(,5shallLGHQWLI\DQGIRFXVRQWKH
VLJQLILFDQWHIIHFWVRIWKHSURSRVHGSURMHFWRQWKHHQYLURQPHQW´  HPSKDVLVDGGHG 

Laurel Heights Improvement Ass’n v. Regents of Univ. of Cal.  &DOWK
 ³Laurel Heights II´ 

Citizens of Goleta Valley v. Bd. of Supervisors  &DOG

&(4$*XLGHOLQHV E 

1RQHWKHOHVV:2(,3PDLQWDLQVWKDWDVXEVHTXHQW(,5LVFDOOHGIRUKHUHSee6HFWLRQ,
supra

&(4$*XLGHOLQHV

See, e.g.Sierra Club v. County of San Diego  &DO$SSWK
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H-27
cont.

.KDPO\&KXRS
-DQXDU\
3DJH


PLWLJDWLRQPHDVXUHVDYDLODEOHZKLFKZRXOGVXEVWDQWLDOO\OHVVHQWKHVLJQLILFDQW
HQYLURQPHQWDOHIIHFWVRIVXFKSURMHFWV´,QWKHFRQWH[WRIDVXSSOHPHQWDO(,5WKH
DJHQF\PXVWLGHQWLI\DOOIHDVLEOHPLWLJDWLRQWRDGGUHVVWKHVLJQLILFDQWHQYLURQPHQWDO
LPSDFWVRIWKHFKDQJHGDVSHFWVRIDSURMHFW&(4$SURYLGHVQRH[FXVHIURPWKLV
DQDO\VLVIRUVXSSOHPHQWDO(,5VIRUFKDQJHGSURMHFWV
$

H-28

7KH'6(,5IDLOVWRDGHTXDWHO\DQDO\]HDQGPLWLJDWHWKH3URMHFW¶V
LPSDFWVRQDLUTXDOLW\

$VH[SODLQHGDERYHDLUTXDOLW\LVSHUKDSVWKHPRVWLPSRUWDQWLVVXHWRWKH
UHVLGHQWVRI:HVW2DNODQGZKRH[SHULHQFHGLVSURSRUWLRQDWHEXUGHQVIURPSROOXWHGDLU
FRPSDUHGWRWKHUHVWRIWKH%D\$UHDWKH6WDWHDQGWKHFRXQWU\$VVXFKLWLV
H[FHHGLQJO\LPSRUWDQWWKDWWKH'6(,5FDUHIXOO\DQDO\]HDQGGLVFORVHWKH3URMHFW¶V
LPSDFWVRQDLUTXDOLW\DQGDGHTXDWHO\PLWLJDWHIRUWKRVHLPSDFWVDV&(4$UHTXLUHV
8QIRUWXQDWHO\WKH'6(,5KDVIDLOHGLQWKLVUHJDUGIRUWKHUHDVRQVGHVFULEHGEHORZ


H-29

7KH'6(,5LQDGHTXDWHO\GHVFULEHVWKH3URMHFW¶VH[LVWLQJDLU
TXDOLW\VHWWLQJZKLFKLVGLUHFWO\DGMDFHQWWRDKLVWRULFDOO\
EXUGHQHGFRPPXQLW\

:KHQDQDO\]LQJDSURMHFW¶VDGYHUVHHQYLURQPHQWDOLPSDFWVXQGHU&(4$
³>W@KHVLJQLILFDQFHRIDQDFWLYLW\GHSHQGVRQWKHVHWWLQJ´7KXVLWLVHVVHQWLDOWKDWDQ
(,5DFFXUDWHO\DQGIXOO\GHVFULEHDSURMHFW¶VHQYLURQPHQWDOVHWWLQJEHFDXVHWKLV
GHVFULSWLRQIRUPVWKHEDVHOLQHIRUHYDOXDWLQJWKHSURMHFW¶VHQYLURQPHQWDOLPSDFWV7KLV
UHTXLUHPHQWLVFUXFLDOWRDYDOLG(,5³>N@QRZOHGJHRIWKHUHJLRQDOVHWWLQJLVFULWLFDOWR
WKHDVVHVVPHQWRIHQYLURQPHQWDOLPSDFWV7KH(,5PXVWGHPRQVWUDWHWKDWWKH
VLJQLILFDQWHQYLURQPHQWDOLPSDFWVRIWKHSURSRVHGSURMHFWZHUHDGHTXDWHO\LQYHVWLJDWHG
DQGGLVFXVVHGDQGLWPXVWSHUPLWWKHVLJQLILFDQWHIIHFWVRIWKHSURMHFWWREHFRQVLGHUHGin
thefull environmental context´,QRWKHUZRUGVLWLVLPSRVVLEOHIRUDQ(,5WRIXOILOOLWV
LQIRUPDWLRQDOSXUSRVHZKHQLWGRHVQRWDGHTXDWHO\GHVFULEHWKHH[LVWLQJHQYLURQPHQWWKDW
PD\EHLPSDFWHGE\DSURMHFW$GGLWLRQDOO\WKH&(4$*XLGHOLQHVPDNHFOHDUWKDW³D


3XE5HVRXUFHV&RGH

Id. ³>,@WLVWKHSROLF\RIWKHVWDWHWKDWSXEOLFDJHQFLHVVKRXOGQRWDSSURYHSURMHFWVDV
SURSRVHGLIWKHUHDUHIHDVLEOHDOWHUQDWLYHVRUIHDVLEOHPLWLJDWLRQPHDVXUHVDYDLODEOHZKLFK
ZRXOGVXEVWDQWLDOO\OHVVHQWKHVLJQLILFDQWHQYLURQPHQWDOHIIHFWVRIVXFKSURMHFWV´ 

Kings County Farm Bureau&DO$SSGDWsee also&(4$*XLGHOLQHV


See &(4$*XLGHOLQHV D 

Id. F  HPSKDVLVDGGHG 
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H-29
cont.

H-30

H-31

.KDPO\&KXRS
-DQXDU\
3DJH


SURMHFWWKDWLVRUGLQDULO\LQVLJQLILFDQWLQLWVLPSDFWRQWKHHQYLURQPHQWPD\LQD
SDUWLFXODUO\VHQVLWLYHHQYLURQPHQWEHVLJQLILFDQW´7KLVKLJKOLJKWVWKHKHLJKWHQHG
LPSRUWDQFHRIFDUHIXOO\FRQVLGHULQJLPSDFWVIURPDSURMHFWDGMDFHQWWR:HVW2DNODQG
ZKHUHHYHQLPSDFWVWKDWHOVHZKHUHPLJKWEHLQVLJQLILFDQWFDQKDYHDVLJQLILFDQWLPSDFW
,QLWVGHVFULSWLRQRIWKHSURMHFWORFDWLRQWKH'6(,5SURYLGHVDPHUH
VHQWHQFHDERXWWKH3RUW¶VQHDUHVWQHLJKERU³7KHFORVHVWUHVLGHQWLDOFRPPXQLW\LVORFDWHG
DSSUR[LPDWHO\RQHKDOIPLOHVRXWKHDVWRIWKH3URMHFWVLWHLQWKH:HVW2DNODQG3UHVFRWW
QHLJKERUKRRGRQWKHRSSRVLWH HDVW VLGHRI,´7KLVSHUIXQFWRU\VWDWHPHQWGRHV
OLWWOHWRDGHTXDWHO\GHVFULEHWKHDGMDFHQWKLVWRULFDQGGLYHUVHFRPPXQLW\RI:HVW
2DNODQGZKLFKKDVVXIIHUHGWKHLPSDFWVRIHQYLURQPHQWDOSROOXWLRQHVSHFLDOO\DLU
SROOXWLRQIRUGHFDGHV1RUGRWKHHQYLURQPHQWDOVHWWLQJGLVFXVVLRQVLQWKHLPSDFW
VSHFLILFVHFWLRQVLQFOXGLQJDQGHVSHFLDOO\WKH$LU4XDOLW\VHFWLRQSURYLGHDQ\
GHVFULSWLRQRIWKHH[WUDRUGLQDU\HQYLURQPHQWDOEXUGHQVKRXOGHUHGE\WKHUHVLGHQWVRI
:HVW2DNODQGGHVSLWHWKLVLQIRUPDWLRQEHLQJUHDGLO\DYDLODEOHLQDGRFXPHQWZLGHO\
FLWHGLQWKH'6(,5WKH:HVW2DNODQG&RPPXQLW\$FWLRQ3ODQ&(4$PDQGDWHVWKLV
RPLVVLRQEHUHPHGLHG
7KH:HVW2DNODQGFRPPXQLW\LVRYHUEXUGHQHGE\ERWKPRELOHDQG
VWDWLRQDU\SROOXWLRQVRXUFHVLQFOXGLQJIRXUPDMRUKLJKZD\VWKH3RUWDQGPDULQHYHVVHOV
UDLO\DUGVZDUHKRXVHDQGGLVWULEXWLRQIDFLOLWLHVWUXFNUHODWHGEXVLQHVVHVDQGLQGXVWULDO
IDFLOLWLHVOLNHFHPHQWSODQWV$FFRUGLQJWR&DO(QYLUR6FUHHQ ZKLFKUDQNVHDFK
FHQVXVWUDFWLQWKHVWDWHIRUSROOXWLRQDQGYXOQHUDELOLW\ WKH3URMHFW¶VFHQVXVWUDFWDQG
GLUHFWO\DGMDFHQWFHQVXVWUDFWVLQ:HVW2DNODQGKDYHDKLJKHUH[SRVXUHWR'LHVHO
3DUWLFXODWH0DWWHU ³'30´ WKDQSHUFHQWRIWKHVWDWH7KHDUHDDOVRUDQNVLQWKHWK
WRWKSHUFHQWLOHIRUKD]DUGRXVPDWHULDOVFOHDQXSVLWHVWKWRWKSHUFHQWLOHIRU
JURXQGZDWHUWKUHDWVDQGUGWRWKSHUFHQWLOHIRUKD]DUGRXVZDVWHJHQHUDWRUV
&DO(QYLUR6FUHHQGDWDLQGLFDWHWKDWDUHVLGHQWRIWKHVHDUHDVRI:HVW
2DNODQGLVWRSHUFHQWPRUHOLNHO\WRKDYHDVWKPDWKDQRWKHU&DOLIRUQLDUHVLGHQWV
DQGWRSHUFHQWPRUHOLNHO\WREHERUQZLWKORZELUWKZHLJKW,QWKHOLIH
H[SHFWDQF\DWELUWKIRUDPHPEHURIWKH:HVW2DNODQGFRPPXQLW\ZDV\HDUVVKRUWHU


Id. D 

'6(,5DW

7KH&DOLIRUQLD2IILFHRI(QYLURQPHQWDO+HDOWK+D]DUG$VVHVVPHQW¶V&DO(QYLUR6FUHHQ
LVDYDLODEOHDWKWWSVRHKKDFDJRYFDOHQYLURVFUHHQUHSRUWFDOHQYLURVFUHHQ
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.KDPO\&KXRS
-DQXDU\
3DJH


WKDQWKHDYHUDJHSHUVRQLQ$ODPHGD&RXQW\3HRSOHZKROLYHLQ:HVW2DNODQGDUH
PRUHOLNHO\WKDQRWKHU$ODPHGD&RXQW\UHVLGHQWVWRYLVLWWKHHPHUJHQF\URRPDQGEH
KRVSLWDOL]HGIRUDVWKPDDQGWRGLHIURPFDQFHUKHDUWGLVHDVHDQGVWURNH1RWDEO\WKH
:HVW3UHVFRWWQHLJKERUKRRGZKLFKLVWKHQHDUHVW:HVW2DNODQGQHLJKERUKRRGWRWKH
3URMHFWKDVDQDODUPLQJWR[LFDLUFRQWDPLQDQWFDQFHUULVNRISHUPLOOLRQSHRSOH±
PRUHWKDQnine timesWKH8QLWHG6WDWHVDYHUDJHRILQPLOOLRQDQGPRUHWKDQWZR
DQGDKDOIWLPHVWKH8QLWHG6WDWHV(QYLURQPHQWDO3URMHFW$JHQF\¶VLQPLOOLRQ
WKUHVKROGIRUHOHYDWHGFDQFHUULVNPDQGDWLQJDFWLRQ'30LVUHVSRQVLEOHIRURYHU
SHUFHQWRIWKHWRWDOFDQFHUULVNLQ:HVW2DNODQG

H-31
cont.

:HVW2DNODQGLVKRPHWRKLVWRULFDOO\RSSUHVVHGJURXSV:KLOHRQO\
SHUFHQWRI%D\$UHDUHVLGHQWVDUH%ODFNSHUFHQWRIWKHUHVLGHQWVRI:HVW2DNODQG
LGHQWLI\DVVXFK(LJKWHHQSHUFHQWRIWKH:HVW2DNODQGFRPPXQLW\LV+LVSDQLF
SHUFHQWLV$VLDQDQGSHUFHQWLVZKLWH7KHFRPPXQLW\LVUHODWLYHO\ORZLQFRPH
ZLWKSHUFHQWRIWKHSRSXODWLRQOLYLQJEHORZWKH%D\$UHDSRYHUW\OHYHO WZRWLPHVWKH
IHGHUDOSRYHUW\OHYHO FRPSDUHGWRWKH%D\$UHDZLGHSRYHUW\UDWHRISHUFHQW7KH
FRPPXQLW\KDVORQJVXIIHUHGIURPDQGFRQWLQXHVWRH[SHULHQFHWKHHIIHFWVRI
HQYLURQPHQWDOUDFLVP
,WLVOLWWOHVXUSULVHWKHQWKDW:HVW2DNODQGZDVRQHRIWKHILUVW
FRPPXQLWLHVLGHQWLILHGXQGHU$VVHPEO\%LOO ³$%´ DVDQHQYLURQPHQWDOO\
RYHUEXUGHQHGFRPPXQLW\DQGWKHILUVWWRJRWKURXJKWKH$%HPLVVLRQVUHGXFWLRQ
SODQQLQJSURFHVV$%PDQGDWHVWKDWWKH&DOLIRUQLD$LU5HVRXUFHV%RDUG ³&$5%´ 
LGHQWLI\GLVDGYDQWDJHGFRPPXQLWLHVDIIHFWHGE\KLJKH[SRVXUHEXUGHQVIRUWR[LFDLU

2ZQLQJ2XU$LU7KH:HVW2DNODQG&RPPXQLW\$FWLRQ3ODQ ³:2&$3´ DW 2FW
 available atKWWSVZZZEDDTPGJRYaPHGLDILOHVDEFRPPXQLW\
KHDOWKZHVWRDNODQGILOHVILQDOSODQYROSGISGI"OD HQ

Id.DW

Id.DW

86(QYLURQPHQWDO3URWHFWLRQ$JHQF\1DWLRQDO$LU7R[LFV$VVHVVPHQW)DFW
6KHHWDWavailable at KWWSVZZZHSDJRYVLWHVSURGXFWLRQILOHV
GRFXPHQWVBQDWDBRYHUYLHZBIDFWBVKHHWSGI

Id.DW

:2&$3DW

Id.DW

Id.

Id.
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-DQXDU\
3DJH


FRQWDPLQDQWVDQGFULWHULDDLUSROOXWDQWVIRUGHYHORSPHQWRID&RPPXQLW\(PLVVLRQ
5HGXFWLRQ3ODQZKLFKLVLQWHQGHGWR³UHVXOWLQHPLVVLRQVUHGXFWLRQVLQWKHFRPPXQLW\´

H-31
cont.

H-32

:KHQLWFDPHWLPHWRSUHSDUHWKH&RPPXQLW\(PLVVLRQ5HGXFWLRQ3ODQIRU
:HVW2DNODQGXQGHU$%WKH%D\$UHD$LU4XDOLW\0DQDJHPHQW'LVWULFW
³%$$40'´ UHFRJQL]HGWKHORQJDQGVXFFHVVIXOWUDFNUHFRUGRI:2(,3LQDGYRFDWLQJ
WRFRQWURODLUSROOXWLRQDQGLPSURYHFRPPXQLW\KHDOWKLQ:HVW2DNODQGDQGFKRVHWR
SDUWQHUZLWK:2(,3WRGHYHORSWKHSODQWLWOHGWKH:HVW2DNODQG&RPPXQLW\$FWLRQ
3ODQ ³:2&$3´RU³2ZQLQJ2XU$LU´ :2&$3WDUJHWVLQFOXGHDFKLHYLQJWKHVDPHDLU
TXDOLW\WKURXJKRXW:HVW2DNODQGDVLQWKHDYHUDJH:HVW2DNODQGQHLJKERUKRRGE\
DQGDFKLHYLQJWKHVDPHDLUTXDOLW\DVWKH³FOHDQHVW´:HVW2DNODQGQHLJKERUKRRGVDFURVV
:HVW2DNODQGE\
:LWKRXWWKLVFULWLFDOLQIRUPDWLRQDERXWWKH3URMHFW¶VVHQVLWLYH
HQYLURQPHQWDOFRQWH[WWKH'6(,5GHSULYHVWKHUHDGHURIHVVHQWLDOLQIRUPDWLRQQHFHVVDU\
WRHYDOXDWHWKH3URMHFW¶VLPSDFWV,QSDUWLFXODUWKHODFNRILQIRUPDWLRQDERXW:HVW
2DNODQGDQGLWVHQYLURQPHQWDOEXUGHQSUHYHQWVDGHTXDWHDQDO\VLVRIWKH3URMHFW¶VLPSDFWV
RQ:HVW2DNODQG¶VUHVLGHQWVZKRDUHDOUHDG\GLVSURSRUWLRQDWHO\LPSDFWHGE\
HQYLURQPHQWDOGHJUDGDWLRQHVSHFLDOO\DLUSROOXWLRQ7KH'6(,5WKXVPXVWEHUHYLVHGWR
SURYLGHWKLVQHFHVVDU\GHVFULSWLRQRIWKH3URMHFW¶VVHWWLQJDGMDFHQWWRDKLVWRULFDOO\
RYHUEXUGHQHGFRPPXQLW\


H-33

7KH'6(,5LPSURSHUO\REVFXUHVWKH3URMHFW¶VLPSDFWVE\IDLOLQJ
WRGLVFXVVWKH3URMHFW¶VLPSDFWVLQGHSHQGHQWRISURSRVHG
PLWLJDWLRQ

$QRWKHUIODZUXQQLQJWKURXJKWKH'6(,5¶VDLUTXDOLW\DQDO\VLVLVLWVIDLOXUH
WRDQDO\]HWKH3URMHFW¶VLPSDFWVVHSDUDWHIURPSURSRVHGPLWLJDWLRQ&(4$UHTXLUHVWKDW
DQ(,5DQDO\]HLPSDFWVLQWZRVWHSVILUVWDQ(,5PXVWVHWIRUWKLQGHWDLODOORID
SURMHFW¶VVLJQLILFDQWHQYLURQPHQWDOHIIHFWV1H[WWKH(,5PXVWLGHQWLI\DOOIHDVLEOH
PLWLJDWLRQPHDVXUHVIRUHDFKVLJQLILFDQWLPSDFW7KLVVHTXHQFH±DQDO\]HLPSDFWVILUVW
WKHQLGHQWLI\PLWLJDWLRQ±LVFUXFLDODV³>R@QO\E\>WKHDJHQF\@PDNLQJWKLVGLVFORVXUHFDQ


+HDOWK 6DI&RGH

:2&$3DW(6

Lotus v. Dept. of Transportation  &DO$SSWK FLWLQJ3XE
5HVRXUFHV&RGH E 

Id.
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.KDPO\&KXRS
-DQXDU\
3DJH


RWKHUVEHWKH\FRXUWVRUFRQVWLWXHQWVLQWHOOLJHQWO\DQDO\]HWKHORJLFRIWKH>DJHQF\¶V@
GHFLVLRQ´
)RUH[DPSOHLQLotus v. Department of TransportationWKH&RXUWRI
$SSHDOKHOGWKDWDQDJHQF\FRXOGQRWFKDUDFWHUL]HZKDWZHUHHIIHFWLYHO\PLWLJDWLRQ
PHDVXUHVDVSDUWRIWKHSURMHFWLQRUGHUWRUHGXFHWKHDSSHDUDQFHRIWKHSURMHFW¶V
LPSDFWV%XWWKLVLVHVVHQWLDOO\ZKDWWKH'6(,5GRHVKHUHE\DVVXPLQJWKDWDOHDVH
UHTXLUHPHQWWKDWSHUFHQWRI2*9FDOOVEHE\2*9VPHHWLQJ7LHURUEHWWHUHPLVVLRQV
VWDQGDUGVLVSDUWRIWKH3URMHFW

H-33
cont.

%\IDLOLQJWRFRQVLGHUWKH3URMHFW¶VLPSDFWVDSDUWIURPWKH³SURSRVHG
µDYRLGDQFHPLQLPL]DWLRQDQGRUPLWLJDWLRQPHDVXUHV¶´WKH'6(,5DYRLGVGLVFORVLQJWKH
IXOOVFRSHRIWKH3URMHFW¶VLPSDFWVDQG³IDLOVWRFRQVLGHUZKHWKHURWKHUSRVVLEOH
PLWLJDWLRQPHDVXUHVZRXOGEHPRUHHIIHFWLYH´6XFK³VKRUWFXWWLQJRI&(4$
UHTXLUHPHQWVVXEYHUWVWKHSXUSRVHVRI&(4$E\RPLWWLQJPDWHULDOQHFHVVDU\WRLQIRUPHG
GHFLVLRQPDNLQJDQGLQIRUPHGSXEOLFSDUWLFLSDWLRQ,WSUHFOXGHVERWKLGHQWLILFDWLRQRI
SRWHQWLDOHQYLURQPHQWDOFRQVHTXHQFHVDULVLQJIURPWKHSURMHFWDQGDOVRWKRXJKWIXO
DQDO\VLVRIWKHVXIILFLHQF\RIPHDVXUHVWRPLWLJDWHWKRVHFRQVHTXHQFHV´
+HUHSUHVXPLQJWKHOHDVHUHTXLUHPHQWDVSDUWRIWKH3URMHFWPHDQVWKH
SXEOLFDQGGHFLVLRQPDNHUVKDYHQRLGHDRIZKDWWKHLPSDFWRIWKH3URMHFWZRXOGEHLIIRU
VRPHUHDVRQLWEHFDPHLPSRVVLEOHWRHQVXUHWKDWSHUFHQWRIWKHYHVVHOVVHUYLQJWKH
3URMHFWZHUH7LHURUEHWWHURULIWKH$SSOLFDQWIDLOHGWRFRPSO\ZLWKWKHOHDVHWHUPV
)RUH[DPSOHZKDWLIWKH&6/7HFXPVHK WKHRQO\DYDLODEOH7LHUVKLSLGHQWLILHGLQWKH
'6(,5¶VDSSHQGLFHV JRHVRXWRIVHUYLFH"$VWKH'6(,5VWDQGVWRGD\LQVXFKDFDVH
WKHLQFUHDVHGHPLVVLRQVZRXOGJRXQGLVFORVHGDQGXQPLWLJDWHG)XUWKHUWKHOHDVH
UHTXLUHPHQWWKDWSHUFHQWRIYHVVHOVEH7LHURUEHWWHU±ZKLFKLVHIIHFWLYHO\PLWLJDWLRQ
IRUWKH3URMHFW¶VLPSDFWV±LVQRWLQFOXGHGLQDQ\HQIRUFHDEOHPLWLJDWLRQSURJUDPLQ
YLRODWLRQRI&(4$$QGILQDOO\UHO\LQJRQWKHOHDVHUHTXLUHPHQWDVGHIDFWRPLWLJDWLRQ
PHDQVWKH'6(,5IDLOVWRDQDO\]HZKHWKHURWKHUPLWLJDWLRQZRXOGEHPRUHHIIHFWLYHDW
UHGXFLQJWKH3URMHFW¶V2*9HPLVVLRQV

Id.DW FLWDWLRQRPLWWHG 

Id.DW

See'6(,5DW

SeeLotus&DO$SSWKDW

Id.DW

See&(4$*XLGHOLQHV D   UHTXLULQJHQIRUFHDEOHPLWLJDWLRQ 
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7KH'6(,5IDLOVWRDGHTXDWHO\GLVFORVHKHDOWKLPSDFWVUHVXOWLQJ
IURP3URMHFW¶VDLUTXDOLW\LPSDFWV

&(4$UHTXLUHVWKDWDQ(,5PDNH³DUHDVRQDEOHHIIRUWWRGLVFXVVUHOHYDQW
VSHFLILFVUHJDUGLQJWKHFRQQHFWLRQEHWZHHQ«WKHJHQHUDOKHDOWKHIIHFWVDVVRFLDWHGZLWKD
SDUWLFXODUSROOXWDQWDQGWKHHVWLPDWHGDPRXQWRIWKDWSROOXWDQWWKHSURMHFWZLOOOLNHO\
SURGXFH´2QO\WKHQFDQWKHSXEOLF³PDNHDQLQIRUPHGGHFLVLRQ>DERXWWKHSURMHFW@DV
&(4$UHTXLUHV´+HUHWKH'6(,5¶VDLUTXDOLW\DQDO\VLVIDLOVWRSURYLGHWKLV
LQIRUPDWLRQ

H-34

H-35

)LUVWWKH'6(,5IDLOVWRGLVFORVHWKHLPSDFWVRIH[SRVXUHWRDLUERUQH
FU\VWDOOLQHVLOLFD7KH'6(,5¶VKD]DUGRXVZDVWHDQDO\VLVQRWHVWKDWWKH³KDQGOLQJDQG
VWRUDJHRIFRQVWUXFWLRQDJJUHJDWHVFRXOGH[SRVHHPSOR\HHVZRUNHUVDQGUHVLGHQWVWR
UHVSLUDEOHFU\VWDOOLQHVLOLFDwhich can cause severe health effects´7KH'6(,5WKHQ
UHIHUVWKHUHDGHUWRWKH$LU4XDOLW\FKDSWHUZKHUHLWFODLPVWKHLVVXHRIKHDOWKLPSDFWV
IURPFU\VWDOOLQHVLOLFDLVDGGUHVVHG%XWWKH$LU4XDOLW\FKDSWHUGRHVQRVXFKWKLQJ
,QVWHDGWKDWVHFWLRQPHQWLRQVRQFHWKDWWKH3URMHFWZRXOGJHQHUDWHUHVSLUDEOHFU\VWDOOLQH
VLOLFDEXWSURYLGHVQRGLVFXVVLRQRIWKH³VHYHUHKHDOWKHIIHFWV´WKDWH[SRVXUHWR
FU\VWDOOLQHVLOLFDZRXOGFDXVHRUZKDWOHYHOVRIFU\VWDOOLQHVLOLFDH[SRVXUHQHDUE\
UHVLGHQWVRUZRUNHUVZRXOGH[SHULHQFHRUZKDWKHDOWKHIIHFWVFRXOGEHH[SHFWHGIURP
H[SRVXUHWRWKH3URMHFW¶VOHYHOVRIFU\VWDOOLQHVLOLFD
6HFRQGWKH'6(,5ODFNVVSHFLILFLQIRUPDWLRQDERXWWKHKHDOWKHIIHFWVWKDW
FDQEHH[SHFWHGIURPWKH3URMHFW¶VHPLVVLRQVRIRWKHUSROOXWDQWVOLNHR]RQH3030
DQG'30,QVWHDGWKH'6(,5OHDYHVWKHUHDGHUVZLWKELWVDQGSLHFHVRILQIRUPDWLRQWKDW
DUHLPSRVVLEOHWRSXWWRJHWKHUWRXQGHUVWDQGWKHDFWXDOKHDOWKLPSDFWVWKH3URMHFWZRXOG
KDYH)RUH[DPSOHWKH'6(,5SURYLGHVWDEOHVGHVFULELQJWKH3URMHFW¶V³+D]DUG,QGH[
IRU&KURQLF(IIHFWV´DQG³+D]DUG,QGH[IRU$FXWH(IIHFWV´ZLWKRXWH[SODLQLQJZKDW
WKHVHLQGLFHVPHDQ7KHQSDJHVODWHUWKH'6(,5QRWHVWKDWH[SRVXUHWRR]RQH30
DQG30FDQFDXVHDYDULHW\RIKHDOWKHIIHFWVLQFOXGLQJ³DJJUDYDWHGDVWKPDDFXWH
EURQFKLWLVUHVSLUDWRU\V\PSWRPVGHFUHDVHGOXQJIXQFWLRQKHDUWDWWDFNVDQGSUHPDWXUH
PRUWDOLW\´DQG³GDPDJH>WR@WKHUHVSLUDWRU\WUDFW´DQG³LQFUHDVHGEORRGSUHVVXUHKHDUW
GLVHDVH«>DQG@VWURNH´7KHRPLVVLRQLVFRPSRXQGHGE\WKHIDFWWKDWIRUR]RQH±


Sierra Club v. County of Fresno  &DOWK

Id.

'6(,5DW HPSKDVLVDGGHG 

See id.DW

Id.DW± 7DEOHVDEDE 

Id.DW±
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cont.

H-36

.KDPO\&KXRS
-DQXDU\
3DJH


ZKLFKLVFUHDWHGE\RWKHUHPLVVLRQVIURPWKHSURMHFWOLNH12[±WKH'6(,5JLYHVQR
LQVLJKWUHJDUGLQJKRZPXFKR]RQHWKH3URMHFWZRXOGFDXVHPDNLQJLWFRPSOHWHO\
LPSRVVLEOHWRXQGHUVWDQGZKDWVRUWRIR]RQHUHODWHGKHDOWKHIIHFWVPLJKWEHOLNHO\
1RZKHUHGRHVWKH'6(,5H[SODLQZKDWWKHUHDOLPSDFWVRIWKH3URMHFWZRXOGEHRQWKRVH
OLYLQJDQGZRUNLQJLQWKHYLFLQLW\LQFOXGLQJLQ:HVW2DNODQG
7KHVHRPLVVLRQVOHDYHWKHUHDGHULQH[DFWO\WKHVLWXDWLRQWKDWWKH&DOLIRUQLD
6XSUHPH&RXUWIRXQGWRYLRODWH&(4$LQSierra Club v. County of Fresno/LNHLQWKDW
FDVHWKH'6(,5GHSULYHVLWVDXGLHQFHRIWKHHVVHQWLDOLQIRUPDWLRQQHFHVVDU\WROLQN
HPLVVLRQVDQGKHDOWKLPSDFWVDQGWRXQGHUVWDQGZKDWWKH3URMHFW¶VUHDORQWKHJURXQG
LPSDFWVWRKXPDQKHDOWKZLOODFWXDOO\EH


7KH'6,(5IDLOVWRDGHTXDWHO\DQDO\]HZKHWKHUWKH3URMHFW
FRQIOLFWVZLWKRUREVWUXFWVDSSOLFDEOHDLUTXDOLW\SODQV

H-37

7KH'6(,5DOVRIDLOVWRSURYLGHDFRPSOHWHDQDO\VLVRIWKH3URMHFW¶V
FRQVLVWHQF\ZLWKDSSOLFDEOHDLUTXDOLW\SODQV$VH[SODLQHGLQWKH'6(,5WKLVDQDO\VLV
ZDVLQWHQGHGWRHYDOXDWHHDFKDSSOLFDEOHDLUTXDOLW\SODQZLWKUHVSHFWWRWKHIROORZLQJ
FULWHULD³ GRHVWKH3URMHFWVXSSRUWWKHSULPDU\JRDOVRIWKHSODQ ZRXOGWKH3URMHFW
FRPSO\ZLWKDSSOLFDEOHDLUTXDOLW\PHDVXUHVFRQWDLQHGLQWKHSODQDQG ZRXOGWKH
3URMHFWGLVUXSWRUKLQGHULPSOHPHQWDWLRQRIDQ\FRQWUROPHDVXUHVLQWKHSODQ"´7KH
'6(,5OHDYHVVLJQLILFDQWJDSVLQLWVDQDO\VLVDQGWKXVLWVFRQFOXVLRQWKDWWKH3URMHFW
ZRXOGEHFRQVLVWHQWZLWKDOOSODQVH[FHSWWKH%$$40'&OHDQ$LU3ODQ ³&$3´ 
ODFNVVXSSRUW

H-38

)LUVWWKH'6(,5GHVFULEHVWKH3URMHFW¶V³FRPSOLDQFHDSSURDFK´WKDWZRXOG
PDNHLWFRQVLVWHQWZLWKWKH%$$40'&$3EXWLWGRHVQRWH[SODLQZKHUHWKHVH
FRPSOLDQFHPHDVXUHVFRPHIURPRUKRZWKH\ZRXOGEHHQIRUFHG,QGHHGVRPHRI
OLVWHGPHDVXUHVDUHPHQWLRQHGQRZKHUHHOVHLQWKH'6(,5

H-39

6HFRQGWKHGLVFXVVLRQIDLOVWRDQDO\]HWKH3URMHFW¶VFRQVLVWHQF\ZLWKWKH
3RUW¶V6HDSRUW$LU4XDOLW\DQG%H\RQG3ODQ¶V,QWHUPHGLDWH7HUP(TXLSPHQWDQG
,QIUDVWUXFWXUH*RDOVVXFKDVKRZWKH3URMHFWZLOOFRQWULEXWHWR*RDO,UHJDUGLQJ
GHSOR\LQJ]HURHPLVVLRQGUD\DJHWUXFNV





  &DOWK

'6(,5DW

Id.DW±

See id.DW
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H-40

.KDPO\&KXRS
-DQXDU\
3DJH


7KLUGWKH'6(,5¶VDQDO\VLVIDLOVWRH[SODLQZKHWKHUDQGKRZWKH3URMHFW
ZRXOGVXSSRUWWKH:HVW2DNODQG&RPPXQLW\$FWLRQ3ODQ¶VSULPDU\JRDOWR³SURWHFWDQG
LPSURYHFRPPXQLW\KHDOWKE\HOLPLQDWLQJGLVSDULWLHVLQH[SRVXUHWRORFDODLUSROOXWLRQ´
LQFOXGLQJHQVXULQJWKDWDOO:HVW2DNODQGQHLJKERUKRRGVZLOOKDYHWKHVDPHDLUTXDOLW\DV
WKHDYHUDJH:HVW2DNODQGQHLJKERUKRRGE\DQGWKHVDPHDLUTXDOLW\DVWKH
³FOHDQHVW´:HVW2DNODQGQHLJKERUKRRGVE\7KLVDQDO\VLVLVLPSRUWDQWHVSHFLDOO\
LQOLJKWRIWKH3URMHFW¶VSUR[LPLW\WRWKHRYHUEXUGHQHG:HVW3UHVFRWWQHLJKERUKRRGRI
:HVW2DNODQG

H-41

)RXUWKWKH'6(,5IDLOVWRH[SODLQKRZWKH3URMHFWZRXOGFRPSO\ZLWK
DSSOLFDEOHDLUTXDOLW\PHDVXUHVFRQWDLQHGLQWKH:2&$3LQFOXGLQJWKRVHIRU'30
30DQGFDQFHUULVN7KH'6(,5¶VIDLOXUHWRSURYLGHDQ\GLVFXVVLRQRIWKLV
FRQVLVWHQF\LVHVSHFLDOO\FRQFHUQLQJLQOLJKWRIWKHIDFWWKDWWKH'6(,5DGPLWVWKDWWKH
3URMHFWZRXOGZRUVHQ30DQGFDQFHUULVNLQ:HVW2DNODQG

H-42

)LIWKDQGILQDOO\WKHGLVFXVVLRQGRHVQRWH[SODLQKRZGLVSODFHPHQWRI
FXUUHQWWUXFNSDUNLQJRSHUDWLRQVDWWKH3URMHFWVLWHZRXOGEHFRQVLVWHQWZLWK:2&$3
LPSOHPHQWLQJVWUDWHJ\QXPEHUXQGHUZKLFKWKH3RUWLVVXSSRVHGWR³ZRUNWRHVWDEOLVK
SHUPDQHQWORFDWLRQVIRUSDUNLQJDQGVWDJLQJRI3RUWUHODWHGWUXFNVDQGFDUJR
HTXLSPHQW´

H-43

7KH'6(,5PXVWFRUUHFWWKHVHGHILFLHQFLHVLQLWVDQDO\VLVRIWKH3URMHFW¶V
FRQVLVWHQF\ZLWKDSSOLFDEOHDLUTXDOLW\SODQVWRHQVXUHWKHSXEOLFDQGGHFLVLRQPDNHUVDUH
IXOO\LQIRUPHGUHJDUGLQJWKH3URMHFW¶VSRWHQWLDOLPSDFWV


H-44

7KH'6(,5IDLOVWRDGHTXDWHO\PLWLJDWHWKH3URMHFW¶VVLJQLILFDQW
LPSDFWVDQGVKRXOGDGRSWIXUWKHUPLWLJDWLRQ

)LQDOO\WKH'6(,5¶VDLUTXDOLW\DQDO\VLVIDLOVWRFRPSO\ZLWK&(4$
EHFDXVHLWGRHVQRWDGHTXDWHO\PLWLJDWHIRUWKH3URMHFW¶VVLJQLILFDQWLPSDFWV&(4$
UHTXLUHVWKDWDOHDGDJHQF\DGRSWDOOIHDVLEOHPLWLJDWLRQPHDVXUHVWKDWFDQVXEVWDQWLDOO\
OHVVHQDSURMHFW¶VVLJQLILFDQWLPSDFWV7KHDJHQF\PXVWHQVXUHWKDWWKHVHPHDVXUHVDUH
³IXOO\HQIRUFHDEOH´WKURXJKSHUPLWFRQGLWLRQVDJUHHPHQWVRURWKHUOHJDOO\ELQGLQJ

See:2&$3DW

See id.DW

See'6(,5DW 7DEOH 

:2&$3DW

3XE5HVRXUFHV&RGH
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LQVWUXPHQWV7KHUHTXLUHPHQWIRUHQIRUFHDELOLW\HQVXUHV³WKDWIHDVLEOHPLWLJDWLRQ
PHDVXUHVZLOODFWXDOO\EHLPSOHPHQWHGDVDFRQGLWLRQRIGHYHORSPHQWDQGQRWPHUHO\
DGRSWHGDQGWKHQQHJOHFWHGRUGLVUHJDUGHG´

H-44
cont.

H-45
H-46

H-47

7REHHQIRUFHDEOHDPLWLJDWLRQPHDVXUHPXVWEHGHWDLOHGDQGVSHFLILF
&DOLIRUQLDFRXUWVKDYHFODULILHGWKDWDQ(,5LVLQDGHTXDWHZKHUHLWVSURSRVHGPLWLJDWLRQ
PHDVXUHVDUHVRXQGHILQHGWKDWLWLVLPSRVVLEOHWRHYDOXDWHWKHLUHIIHFWLYHQHVV,Q
SDUWLFXODUDPLWLJDWLRQPHDVXUHPXVWLQFOXGHFULWHULDRUSHUIRUPDQFHVWDQGDUGVDJDLQVW
ZKLFKWKHPLWLJDWLRQ¶VDFWXDOLPSOHPHQWDWLRQFDQEHPHDVXUHG7KHUHDGHUPXVWEH
DEOHWRGLVFHUQZKDWVWHSVZLOOEHWDNHQWRPLWLJDWHWKHSURMHFW¶VLPSDFWV :LWKRXWVXFK
GHWDLOWKHUHLVQRZD\IRUGHFLVLRQPDNHUVDQGWKHSXEOLFWRZHLJKZKHWKHUWKHSURSRVHG
PHDVXUHVZRXOGVXIILFLHQWO\PLWLJDWHDSURMHFW¶VLPSDFWVFDXVLQJWKH(,5WRIDLOLWVFRUH
LQIRUPDWLRQDOSXUSRVH
+HUHWKH'6(,5¶VSURSRVHGPLWLJDWLRQIDLOVWRPLWLJDWHDQ\RIWKH3URMHFW¶V
VLJQLILFDQWDLUTXDOLW\LPSDFWVWRDOHVVWKDQVLJQLILFDQWOHYHO±ZKHQLWDWWHPSWVWR
PLWLJDWHWKHPDWDOO7KH'6(,5¶VDSSURDFKWRPLWLJDWLRQIRUWKH3URMHFW¶VDLUTXDOLW\
LPSDFWVLVLQVXIILFLHQWEHFDXVHWKHSURSRVHGPLWLJDWLRQPHDVXUHVDUHYDJXHDQG
XQHQIRUFHDEOHGHIHUUHGPLWLJDWLRQDQGWKH'6(,5IDLOVWRFRQVLGHUDQ\IHDVLEOH
PLWLJDWLRQPHDVXUHVEH\RQGFKDQJHVWR3RUWYHKLFOHV7KHVHSUREOHPVDUHFRPSRXQGHG
E\WKHIDFWWKDWDVH[SODLQHGDERYHWKH'6(,5DYRLGVPDNLQJVLJQLILFDQFH
GHWHUPLQDWLRQVUHJDUGLQJWKH3URMHFW¶V30DQGFDQFHUULVNLPSDFWV
7KHVROHPLWLJDWLRQPHDVXUHSURYLGHGWRPLWLJDWHWKH3URMHFW¶VVLJQLILFDQW
RSHUDWLRQDODLUTXDOLW\LPSDFWVLPSURSHUO\GHIHUVGHILQLQJWKHPLWLJDWLRQ*HQHUDOO\DQ
(,5PXVWGHVFULEHIHDVLEOHPLWLJDWLRQDQG³PD\QRWGHIHUIRUPXODWLRQRIPLWLJDWLRQ
PHDVXUHVWRDIXWXUHWLPH´+RZHYHUZKHUHWKHDJHQF\KDVLGHQWLILHGSUDFWLFDO


Id. E &(4$*XLGHOLQHV D   D  City of
Marina v. Bd. of Trustees of the Cal. State Univ.  &DOWK

Federation of Hillside &Canyon Ass’ns v. City of Los Angeles  &DO$SSWK
 LWDOLFVRPLWWHG see also &(4$*XLGHOLQHV D  

SanFranciscans for Reasonable Growth v. City & County of San Francisco  
&DO$SSG

See San Joaquin Raptor Rescue Ctr. v. County of Merced  &DO$SSWK


Id.

Preserve Wild Santee v. City of Santee  &DO$SSWKsee also
Golden Door Properties, LLC v. County of San Diego  &DO$SSWK
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FRQVLGHUDWLRQVWKDWSUHYHQWIRUPXODWLRQRIVSHFLILFPLWLJDWLRQDWWKHWLPHRIWKH(,5¶V
SUHSDUDWLRQLGHQWLILFDWLRQRIGHWDLOHGPLWLJDWLRQPHDVXUHVFDQEHGHIHUUHGonly LIWKH
(,5

H-47
cont.

H-48

H-49

H-50

 FRPPLWV>WKHDJHQF\@WRWKHPLWLJDWLRQ  DGRSWVVSHFLILFSHUIRUPDQFH
VWDQGDUGVWKHPLWLJDWLRQZLOODFKLHYHDQG  LGHQWLILHVWKHW\SH V RISRWHQWLDO
DFWLRQ V WKDWFDQIHDVLEO\DFKLHYHWKDWSHUIRUPDQFHVWDQGDUGDQGWKDWZLOOEH
FRQVLGHUHGDQDO\]HGDQGSRWHQWLDOO\LQFRUSRUDWHGLQWRWKHPLWLJDWLRQPHDVXUH
+HUH00(5$$4UHTXLUHVWKH$SSOLFDQWWR³SUHSDUHDQLPSOHPHQWDQ
2SHUDWLRQV$LU4XDOLW\3ODQ´WKDW³VKDOOGHVFULEHRSHUDWLRQDOPHDVXUHVWKDWWKH3URMHFW
DSSOLFDQWZLOOLPSOHPHQWXSRQFRPPHQFHPHQWRI3URMHFWRSHUDWLRQV´7KHPHDVXUH
UHTXLUHVDWDPLQLPXPXVHRI7LHU)K\EULGHOHFWULFIURQWHQGORDGHUVXVHRIDQHOHFWULF
VZHHSHUDQGWZLFHGDLO\URDGVZHHSLQJ7KHPHDVXUHVDOVRUHTXLUHVWKH$SSOLFDQWWR
DQQXDOO\LQYHQWRU\HTXLSPHQWXVHGDQG³PHHWZLWKWKH3RUWDQQXDOO\WRGLVFXVVWKH
LQYHQWRU\DQGHYDOXDWHWKHIHDVLELOLW\RIXVLQJOHDVWSROOXWLQJRU>]HURHPLVVLRQV@
HTXLSPHQW´
$VDSUHOLPLQDU\PDWWHUWKH'6(,5IDLOVWRH[SODLQZK\GHYHORSPHQWRI
WKLVPLWLJDWLRQSODQPXVWEHGHOD\HGXQWLODIWHUDSSURYDORIWKH3URMHFW0RUHRYHU00
(5$$4IDLOVWRLQFOXGHanySHUIRUPDQFHVWDQGDUGVWRPDNHWKHPLWLJDWLRQPHDVXUH
DFWXDOO\HQIRUFHDEOH,WGRHVQRWHYHQLGHQWLI\DJRDOIRUHPLVVLRQVUHGXFWLRQ7KH
PHDVXUHGRHVQRWGHILQHZKHWKHUDOORURQO\VRPHHTXLSPHQWPXVWPHHWWKHVWDQGDUGVLQ
WKHPHDVXUH7KHPHDVXUHGRHVQRWHVWDEOLVKVWDQGDUGV±IRUH[DPSOHVSHFLILFDQQXDO
HPLVVLRQVUHGXFWLRQUHTXLUHPHQWV±WKDWPXVWEHPHWWRFRPSO\ZLWKWKHPLWLJDWLRQ
REOLJDWLRQ:LWKRXWVSHFLILFGHILQHGSHUIRUPDQFHVWDQGDUGVDQGFODULW\RQVSHFLILF
UHTXLUHPHQWVWKHPHDVXUHLVYDJXHXQHQIRUFHDEOHDQGGHIHUUHGPLWLJDWLRQWKDWIDLOVWR
PHHW&(4$¶VUHTXLUHPHQWV
)XUWKHUWKH'6(,5¶VSURSRVHGPLWLJDWLRQIDOOVIDUVKRUWRI&(4$¶V
UHTXLUHPHQWVEHFDXVH00(5$$4IRFXVHVQDUURZO\RQHPLVVLRQVIURPYHKLFOHVXVHG
RQVLWHDWWKH3RUWDQGGXVWFRQWUROYLDRQVLWHVWUHHWVZHHSLQJ,WFRPSOHWHO\LJQRUHVDQ\
PLWLJDWLRQWKDWZRXOGUHGXFHWKH3URMHFW¶VPRVWVXEVWDQWLDODLUTXDOLW\DQGKHDOWKLPSDFWV
ZKLFKUHVXOWIURP2*9WUDQVLWPDQHXYHULQJDQGKRWHOOLQJWXJVRIIVLWHWUXFNVDQG


Preserve Wild Santee&DO$SSWKDW

&(4$*XLGHOLQHV D  % 

'6(,5DW±

Id.

Id.DW
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H-50
cont.

H-51

H-52

.KDPO\&KXRS
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DJJUHJDWHVWRFNSLOHVDQGWUDQVIHU6XFKDJODULQJRPLVVLRQLVSDUWLFXODUO\FRQFHUQLQJ
KHUHLQOLJKWRIWKH3URMHFW¶VVXEVWDQWLDODLUTXDOLW\DQGKHDOWKLPSDFWVRQWKHDOUHDG\
RYHUEXUGHQHGUHVLGHQWVRI:HVW2DNODQG
00(5$$4ZKLFKLVLQWHQGHGWRPLWLJDWHWKH3URMHFW¶VFRQVWUXFWLRQ
LPSDFWVLVVLPLODUO\LQHIIHFWLYH,WLVYDJXHUHJDUGLQJZKHQQRQ7LHUHTXLSPHQWFDQEH
XVHGDQGGRHVQRWSURYLGHIRURYHUVLJKWRIWKH$SSOLFDQW¶VGHFLVLRQWRXVHQRQ7LHU
HTXLSPHQW$OVRWKHPHDVXUHGRHVQRWLGHQWLI\ZKHQWKH³SRVVLEOHH[FHSWLRQ´FDQEH
LQYRNHG±GRHVLWPHDQWKDWQRQ7LHUHTXLSPHQWPD\EHXVHGRQO\ZKHQLWWUXO\GRHV
QRWH[LVW":KHQLWLVWRRH[SHQVLYH":KRGHFLGHVZKHWKHULWLVWUXO\XQDYDLODEOHRU
XQHFRQRPLFDO":KDWUHGXFWLRQLQHPLVVLRQVPXVWEHDFKLHYHGE\XVHRI7LHU
HTXLSPHQWRYHUDOO"7KHPHDVXUHPXVWEHUHYLVHGWRSURYLGHSHUIRUPDQFHVWDQGDUGVDQG
RYHUVLJKW
7KLVLVQRWDVLWXDWLRQZKHUHDOWHUQDWHPLWLJDWLRQPHDVXUHVDUHXQDYDLODEOH
:2(,3KDVZRUNHGIRU\HDUVWRKHOSGHYHORSVWUDWHJLHVWRUHGXFHWKHSROOXWLRQEXUGHQLQ
:HVW2DNODQGDQGXUJHVWKHLUFRQVLGHUDWLRQKHUH8QGHU&(4$WKH3RUWKDVDQ
REOLJDWLRQWRFRQVLGHUDOOIHDVLEOHPLWLJDWLRQPHDVXUHVWKDWFDQVXEVWDQWLDOO\OHVVHQD
SURMHFW¶VVLJQLILFDQWLPSDFWV7KXVWKH3RUWPXVWDWDPLQLPXPHYDOXDWHDQGDGRSW
ZKHQIHDVLEOHWKHIROORZLQJPLWLJDWLRQPHDVXUHVWRUHGXFHWKH3URMHFW¶VDLUTXDOLW\DQG
KHDOWKLPSDFWV
 5HTXLUHLQVWDOODWLRQRIVKRUHSRZHUIDFLOLWLHVDW%HUWK

H-53

 5HTXLUHGHYHORSPHQWDQGLPSOHPHQWDWLRQRIDSURJUDPWRDGDSWYHVVHOV
VHUYLQJWKH3URMHFWWRXVHVKRUHSRZHURUUHTXLUHXVHRIDQ(3$YHULILHG
H[KDXVWFDSWXUHDQGFRQWUROV\VWHP

H-54

 5HTXLUHDOOWXJVDQG2*9VVHUYLQJWKH3URMHFWWREHHTXLSSHGZLWK7LHURU
FOHDQHUHQJLQHV

H-55

 5HORFDWHWKH&HQWUDO&RQFUHWH6XSSO\&RUHDG\PL[SODQWDW3HUDOWD
6WUHHWLQ:HVW2DNODQGWRWKH3URMHFWVLWHZKLFKZRXOGUHGXFHWUXFNWULSV

See id.DW 7DEOHD 

3XE5HVRXUFHV&RGH

&DUO0R\HUJUDQWIXQGLQJPD\EHDYDLODEOHIRUWKLVPHDVXUHSee
KWWSVZZDUEFDJRYRXUZRUNSURJUDPVFDUOPR\HUSURJUDPPDULQHYHVVHOVDERXW

&DUO0R\HUJUDQWIXQGLQJPD\EHDYDLODEOHIRUWKLVPHDVXUHSee
KWWSVZZDUEFDJRYRXUZRUNSURJUDPVFDUOPR\HUSURJUDPPDULQHYHVVHOVDERXW
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cont.

.KDPO\&KXRS
-DQXDU\
3DJH


WKURXJK:HVW2DNODQGDQGUHGXFHH[SRVXUHRIUHVLGHQWVRI:HVW2DNODQGWR
HPLVVLRQVIURPWKHFRQFUHWHSODQW

H-56

 5HTXLUHDOOWUXFNVWUDQVSRUWLQJDJJUHJDWHWREHVSUD\HGGRZQ LQFOXGLQJWLUHV
DQGXQGHUFDUULDJH DQGFRYHUHGSULRUWRH[LWLQJWKH3URMHFWVLWH

H-57

 6HWHPLVVLRQVVWDQGDUGVIRUFRQWURORIGXVWIURPDJJUHJDWHVWRUDJHDQGWUDQVIHU
WKDWPXVWEHPHWWKURXJKZDWHULQJRUFRYHULQJ

H-58

 5HTXLUHUHDOWLPHSHULPHWHUDLUTXDOLW\PRQLWRULQJDQGLGHQWLI\UHVSRQVH
DFWLRQVZKHQH[FHHGDQFHVDUHGHWHFWHG

H-59

 5HTXLUHDOOVHUYLFHHTXLSPHQWXVHGDWWKH3URMHFWVLWHWREHFRPSOHWHO\]HUR
HPLVVLRQ

H-60

 5HTXLUHGHYHORSPHQWDQGLPSOHPHQWDWLRQRIDSURJUDPWRHQVXUHWKDWDOO
KHDY\GXW\WUXFNVHQWHULQJWKH3URMHFWVLWHDUH]HURHPLVVLRQVE\

H-61

:RUNZLWKWKH&LW\RI2DNODQGWRPRGLI\ZHLJKWDQGD[OHOLPLWVRQ0DULWLPH
6WUHHW6HYHQWK6WUHHWZHVWRI0DULWLPH6WUHHWDQG0LGGOH+DUERU%RXOHYDUG
ZKLFKZLOODFFHOHUDWHDGRSWLRQRIHOHFWULFWUDFWRUVDWWKH3RUW

H-62

6HWDJRDOWREHXVLQJDWOHDVWHOHFWULFWUDFWRUVLQWKH3RUWDUHDE\

H-63

5HTXLUHWXJVDQGRWKHUKDUERUFUDIWEHXSJUDGHGWRXVHDOWHUQDWLYHSRZHU
V\VWHPVDQGUHQHZDEOHORZHPLVVLRQVIXHOV

H-64

,GHQWLI\DFRPPXQLW\OLDLVRQZKRFDQEHFRQWDFWHGLIPHPEHUVRIWKH
FRPPXQLW\H[SHULHQFHRUDUHFRQFHUQHGDERXWWKH3URMHFW¶VDLUTXDOLW\LPSDFWV
GXULQJLWVRSHUDWLRQ
%

H-65

7KH'6(,5IDLOVWRDGHTXDWHO\DQDO\]HWKH3URMHFW¶VKD]DUGVDQG
KD]DUGRXVPDWHULDOVLPSDFWV

7KH'6(,5¶VDQDO\VLVRIWKH3URMHFW¶VKD]DUGVDQGKD]DUGRXVPDWHULDOV
LPSDFWVFRQWDLQVGHILFLHQFLHVWKDWPXVWEHUHPHGLHG)LUVWWKHDQDO\VLVRIZKHWKHUWKH
3URMHFWZRXOGFUHDWHDVXEVWDQWLDOKD]DUGWRWKHSXEOLFRUHQYLURQPHQWUHODWHGWR
KD]DUGRXVPDWHULDOVIDLOVWRDQDO\]HLPSDFWVUHODWHGWRUHVSLUDEOHFU\VWDOOLQHVLOLFD7KLV

7KLVPHDVXUHVKRXOGDOVREHFRQVLGHUHGDVDQDOWHUQDWLYHWRWKHSURSRVHG3URMHFWSee
6HFWLRQ9infra


3-105
Eagle Rock Aggregates Oakland Terminal Project
Final Supplemental Environmental Impact Report
Volume 3 of 3 – Comments and Responses to Comments

November 2021

Port of Oakland

3. Individual Responses to Comments



H-65
cont.

H-66

.KDPO\&KXRS
-DQXDU\
3DJH


VHFWLRQQRWHVWKDWWKH3URMHFWFRXOGH[SRVHHPSOR\HHVRIIVLWHZRUNHUVDQGUHVLGHQWVWR
UHVSLUDEOHFU\VWDOOLQHVLOLFDZKLFKFDQFDXVHVHYHUHKHDOWKHIIHFWV7KH'6(,5JRHVRQ
WRSHUIRUPQRDQDO\VLVUHIHUULQJWKHUHDGHUWRWKH$LU4XDOLW\FKDSWHUZKLFKDV
H[SODLQHGDERYHGRHVQRWSHUIRUPWKHDQDO\VLVHLWKHU/DFNLQJWKLVDQDO\VLVWKH'6(,5
ERWKIDLOVLWVLQIRUPDWLRQDOSXUSRVHDQGODFNVVXSSRUWIRULWVFRQFOXVLRQWKDWWKH3URMHFW
³ZRXOGQRWFUHDWHDVXEVWDQWLDOKD]DUGWRWKHSXEOLFRUWKHHQYLURQPHQWWKURXJKWKH
URXWLQHWUDQVSRUWXVHRUGLVSRVDORIKD]DUGRXVPDWHULDOV´
6HFRQGWKH'6(,5IDLOVWRSURYLGHDPHDQLQJIXODQDO\VLVRISRWHQWLDOULVNV
IURPUHOHDVHRIKD]DUGRXVPDWHULDOVLQWRWKHHQYLURQPHQW7KH'6(,5PHQWLRQVWKDW
FRQVWUXFWLRQDQGRSHUDWLRQRIWKH3URMHFWFRXOGSRWHQWLDOO\UHVXOWLQKDUPIXOUHOHDVHVRI
KD]DUGRXVPDWHULDOVLQWRWKHHQYLURQPHQWEXWGRHVQRWGHVFULEHWKHLPSDFWWKRVHUHOHDVHV
FRXOGKDYH,QVWHDGWKH'6(,5YDJXHO\UHIHUVWR³SRWHQWLDO´VLJQLILFDQWKD]DUGVZHUH
WKHUHWREHDUHOHDVHWKHQIRFXVHVRQWKHIDFWWKDWWKH$SSOLFDQWZRXOGKDYHWRFRPSO\
ZLWKFHUWDLQUHJXODWRU\VWDQGDUGV)LQDOO\WKH'6(,5FRQFOXGHVDQ\LPSDFWZRXOGEH
OHVVWKDQVLJQLILFDQWEDVHGLQSDUWRQWKHIDFWWKDWWKH$SSOLFDQWZRXOGKDYHWRFRPSO\
ZLWKFHUWDLQUHJXODWRU\UHTXLUHPHQWVZKHQLWDSSOLHVIRUD3RUW'HYHORSPHQW3HUPLWDQG
IRULWVJHQHUDORSHUDWLRQV
%XWPHUHO\UHTXLULQJFRPSOLDQFHZLWKDJHQF\UHJXODWLRQVGRHVQRW
FRQFOXVLYHO\LQGLFDWHWKDWWKH3URMHFWZRXOGQRWKDYHDVLJQLILFDQWDQGDGYHUVHLPSDFW
7KRVHOHJDOUHTXLUHPHQWVPD\QRWEHVWURQJHQRXJKWRSURWHFWDJDLQVWHQYLURQPHQWDO
LPSDFWV,QKings County Farm Bureau v. City of HanfordIRUH[DPSOHWKHFRXUWIRXQG
WKDWWKHIDFWWKDWWKH(3$DQGWKHORFDODLUSROOXWLRQFRQWUROGLVWULFWKDGLVVXHGWKH
QHFHVVDU\DLUHPLVVLRQSHUPLWVIRUWKHFRQVWUXFWLRQRIDFRDOILUHGFRJHQHUDWLRQSODQGLG
QRWQXOOLI\WKH&(4$UHTXLUHPHQWWKDWWKHOHDGDJHQF\DQDO\]HWKHVLJQLILFDQWDLUTXDOLW\
LPSDFWVRIWKHHQWLUHSURMHFW6LPLODUO\KHUHWKH'6(,5FDQQRWUHO\RQSHUPLWWLQJ
UHTXLUHPHQWVWRFRQFOXGHWKDWLPSDFWVZRXOGQRWEHVLJQLILFDQWEDVHGRQWKRVH
UHTXLUHPHQWVZLWKRXWDWOHDVWGHVFULELQJZKDWWKRVHUHTXLUHPHQWVDUHDQGKRZWKH\
ZRXOGUHGXFHWKH3URMHFW¶VLPSDFWVWROHVVWKDQVLJQLILFDQFH,QWDNLQJWKHDSSURDFKLW
GRHVWKH'6(,5IDLOVDVDQLQIRUPDWLRQDOGRFXPHQWLQYLRODWLRQRI&(4$

'6(,5DW

See id.

Id.DW±

Id.DW

Id.

  &DO$SSG
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.KDPO\&KXRS
-DQXDU\
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&
7KH'6(,5IDLOVWRDGHTXDWHO\DQDO\]HWKH3URMHFW¶VK\GURORJ\DQG
ZDWHUTXDOLW\LPSDFWV

H-67

7KH'6(,5FRQFOXGHVWKDWWKH³>W@KH3URSRVHG3URMHFWZRXOGQRWYLRODWH
DQ\ZDWHUTXDOLW\VWDQGDUGVRUZDVWHGLVFKDUJHUHTXLUHPHQWV´DQGWKDWLWVZDWHUTXDOLW\
LPSDFWV ,PSDFW+<' ZRXOGWKHUHIRUHEHOHVVWKDQVLJQLILFDQW+RZHYHUWKH
'6(,5ODFNVDGHTXDWHHYLGHQFHRUDQDO\VLVLQVXSSRUWRIWKLVFRQFOXVLRQDQGWKHUHIRUH
SURYLGHVQREDVLVIRULWVFRQFOXVLRQWKDWWKH3URMHFWZRXOGQRWLQFUHDVHWKHVHYHULW\RIRU
UHVXOWLQDFKDQJHLQWKHOHVVWKDQVLJQLILFDQWZDWHUTXDOLW\LPSDFWVSUHYLRXVO\LGHQWLILHG
LQWKH(,5DV$GGHQGHG

H-68

)LUVWWKH'6(,5IDLOVWRDGHTXDWHO\DQDO\]HWKHZDWHUTXDOLW\LPSDFWVRI
3URMHFWFRQVWUXFWLRQ7KH'6(,5VWDWHVWKDW3URMHFWFRQVWUXFWLRQZRXOGUHTXLUH
H[FDYDWLRQDFWLYLWLHVWKDW³FRXOGSRWHQWLDOO\HQFRXQWHUVKDOORZJURXQGZDWHUDQGSURYLGHD
SDWKZD\IRUVHGLPHQWODGHQDQGRUKD]DUGRXVPDWHULDOVWRHQWHUJURXQGZDWHU´,WDOVR
DFNQRZOHGJHVWKDW3URMHFWFRQVWUXFWLRQZRXOGLQYROYH³WUDQVSRUWXVHDQGGLVSRVDORI
KD]DUGRXVPDWHULDOV´VXFKDVIXHOVRLOVDQGVROYHQWVZKLFKFRXOGSRVHDULVNWR
JURXQGZDWHU+RZHYHULQVWHDGRITXDQWLI\LQJRUGHVFULELQJWKHSRWHQWLDOZDWHUTXDOLW\
LPSDFWVIURPH[FDYDWLRQRUIURPWKHXVHRIKD]DUGRXVPDWHULDOVGXULQJFRQVWUXFWLRQWKH
'6(,5VLPSO\DVVHUWVWKDW³>F@RPSOLDQFHZLWKDSSOLFDEOHUHJXODWLRQVDQGSHUPLW
UHTXLUHPHQWVZRXOGSUHYHQWVXEVWDQWLDOLPSDFWVWRVXUIDFHRUJURXQGZDWHUTXDOLW\IURP
RFFXUULQJ´7KH(,5GRHVQRWSURYLGHDQ\EDVLVIRUWKLVFRQFOXVLRQ$VH[SODLQHGLQ
WKHSUHYLRXVVHFWLRQWKH3URMHFW¶VDVVHUWHGFRPSOLDQFHZLWKDSSOLFDEOHUHJXODWLRQVRU
SHUPLWUHTXLUHPHQWVGRHVQRWDXWRPDWLFDOO\PHDQWKDWZDWHUTXDOLW\LPSDFWVZRXOGEH
OHVVWKDQVLJQLILFDQW,QVWHDGWKH'6(,5PXVWH[SODLQWKHVSHFLILFLPSDFWVWRZDWHU

'6(,5DW ,PSDFW+<' 

Id.DW

Id

Id

See Communities for a Better Environment v. Cal. Resources Agency  
&DO$SSWK  FRPSOLDQFHZLWKUHJXODWLRQVFDQQRWGLVSODFHDQDJHQF\¶V
separate REOLJDWLRQWRFRQVLGHUZKHWKHUDSURMHFW¶VHQYLURQPHQWDOLPSDFWVDUHVLJQLILFDQW 
RYHUUXOHGRQRWKHUJURXQGVE\Berkeley Hillside Preservation v. City of Berkeley  
&DOWK Californians for Alternatives to Toxics v. Dept. of Food & Agriculture
 &DO$SSWK VDPH Protect the Historic Amador Waterways v.
Amador Water Agency  &DO$SSWK± HQYLURQPHQWDOHIIHFW
PD\EHVLJQLILFDQWGHVSLWHFRPSOLDQFHZLWKUHJXODWRU\UHTXLUHPHQWV 
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cont.

.KDPO\&KXRS
-DQXDU\
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TXDOLW\WKH3URMHFWFRXOGFDXVHDQGWKHQH[SODLQKRZWKHVSHFLILFUHJXODWRU\
UHTXLUHPHQWVZRXOGOHVVHQRUSUHYHQWWKRVHLPSDFWV

H-69

7KH'6(,5¶VDQDO\VLVRIWKH3URMHFW¶VRSHUDWLRQDOZDWHUTXDOLW\LPSDFWVLV
VLPLODUO\LQDGHTXDWH7KH3URMHFWVLWHLVHQWLUHO\SDYHGLVORFDWHGLPPHGLDWHO\DGMDFHQW
WR6DQ)UDQFLVFR%D\DQGLQFOXGHV³ILYHVWRUPGUDLQRXWIDOOVRQWKHVLWH¶VQRUWKHUQ
SHULPHWHUZKLFKHPSW\GLUHFWO\LQWRWKH+DUERU´7KH'6(,5QRWHVWKDWWKH3URMHFW
GLIIHUVIURPWKHRULJLQDO2$%$UHD5HGHYHORSPHQW3ODQEHFDXVHLWZRXOGUHSODFHWKH
FRQWDLQHUFDUJRWHUPLQDODQDO\]HGLQWKH(,5DV$GGHQGHGZLWKDIDFLOLW\WKDWZRXOG
SURFHVVEXONFRQVWUXFWLRQDJJUHJDWHV$JJUHJDWHVZRXOGEHVWRUHGLQWKUHHXQFRYHUHG
RXWGRRUVWRFNSLOHVRQWKHVLWHZKLFKZRXOGKDYHDFRPELQHGFDSDFLW\RIWRQV
7KH'6(,5DFNQRZOHGJHVWKDW³>G@XULQJRSHUDWLRQKLJKHUVHGLPHQWORDGVIURPDJJUHJDWH
SLOHVLQDGGLWLRQWRSROOXWHGUXQRIIRULJLQDWLQJIURPHOVHZKHUHRQWKHVLWHFRXOGHQWHU
UHFHLYLQJZDWHUVDQGSRWHQWLDOO\YLRODWHZDWHUTXDOLW\VWDQGDUGV´+RZHYHUWKH'6(,5
PDNHVQRDWWHPSWWRDFWXDOO\TXDQWLI\RUGHVFULEHWKHVHGLPHQWVDQGFRQWDPLQDQWVWKDW
FRXOGLPSDFWZDWHUTXDOLW\GXULQJ3URMHFWRSHUDWLRQV,WGRHVQRWLQFOXGHDQ\LQIRUPDWLRQ
RQKRZWKHVHGLPHQWRUSROOXWDQWORDGVIURPWKH3URMHFW¶VXQFRYHUHGDJJUHJDWHSLOHV
ZRXOGFRPSDUHWRWKHVHGLPHQWDQGSROOXWDQWORDGVIURPWKHSUHYLRXVFRQWDLQHUFDUJR
XVHVDQDO\]HGLQWKH(,5DV$GGHQGHG7KH'6(,5PXVWEHUHYLVHGWRLQFOXGHWKLV
LQIRUPDWLRQDQGDQDO\VLVDQGWRPLWLJDWHIRUDQ\VLJQLILFDQWLPSDFWVLGHQWLILHG

H-70

1H[WWKH'6(,5VWDWHVWKDWWKH3URMHFWZRXOGHPSOR\%HVW0DQDJHPHQW
3UDFWLFHV %03V WRUHGXFHRSHUDWLRQDOZDWHUTXDOLW\LPSDFWVLQFOXGLQJDELRUHWHQWLRQ
V\VWHPUHWHQWLRQSRQGDQGK\GURG\QDPLFVHSDUDWRUV\VWHPV ³+'6´  ,WDVVHUWVWKDW
³UXQRIIRULJLQDWLQJIURPDJJUHJDWHSLOHVZRXOGIORZWKURXJKVXEVXUIDFH+'6ZKLFK
ZRXOGILOWHURXWVHGLPHQWDQGRWKHUSROOXWDQWVSULRUWREHLQJFRQYH\HGWRWKHVWRUPGUDLQ
RXWIDOOV´7KH'6(,5FRQFOXGHVWKDW³>J@LYHQWKHVHSRVWFRQVWUXFWLRQPHDVXUHVLWLV
QRWDQWLFLSDWHGWKDWZDWHUTXDOLW\YLRODWLRQVRUZDVWHGLVFKDUJHYLRODWLRQVZRXOGRFFXU´
EXWSURYLGHVQREDVLVIRUWKLVFRQFOXVLRQ7KHGRFXPHQWLQFOXGHVQRHYLGHQFHRU
DQDO\VLVUHJDUGLQJWKHHIIHFWLYHQHVVRIWKH+'6ELRUHWHQWLRQV\VWHPRUUHWHQWLRQSRQGLQ
UHGXFLQJZDWHUTXDOLW\LPSDFWV7KH'6(,5PDNHVQRDWWHPSWWRTXDQWLI\WKHDPRXQWRI



'6(,5DW

Id.DW

Id. DW

Id. DW

Id. DW

Id. DW

Id. DW
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H-70
cont.

H-71

H-72

.KDPO\&KXRS
-DQXDU\
3DJH


SROOXWLRQRUVHGLPHQWWKDWZRXOGXOWLPDWHO\HQWHUWKHKDUERUGHVSLWHLPSOHPHQWDWLRQRI
WKHVWRUPZDWHU%03V:LWKRXWWKLVDQDO\VLVWKH'6(,5IDLOVLWVLQIRUPDWLRQDOSXUSRVH
7KH'6(,5¶VDQDO\VLVRIZDWHUTXDOLW\LPSDFWVIURPHURVLRQRUVLOWDWLRQ
,PSDFW+<' LVDOVRLQDGHTXDWH,WFRQFOXGHVWKDW³>W@KH3URSRVHG3URMHFWZRXOGQRW
UHVXOWLQVXEVWDQWLDOHURVLRQRUVLOWDWLRQRQRURIIVLWHWKDWZRXOGDIIHFWWKHTXDOLW\RI
UHFHLYLQJZDWHUV´EXWIDLOVWRSURYLGHDQ\EDVLVIRUWKLVFRQFOXVLRQ7KHGRFXPHQW
DFNQRZOHGJHVWKDWGXULQJ3URMHFWFRQVWUXFWLRQ³WKHUHLVSRWHQWLDOIRUVHGLPHQWGHEULV
DQGRWKHUFRQWDPLQDQWVWRHQWHUUHFHLYLQJZDWHUVZKLFKFRXOGDGYHUVHO\LPSDFWILVKDQG
RWKHUDTXDWLFVSHFLHV´DQGWKDW³>G@XULQJRSHUDWLRQVLOWDWLRQFRXOGSRWHQWLDOO\RFFXUIURP
UXQRIIRULJLQDWLQJIURPDJJUHJDWHSLOHV´+RZHYHUWKH'6(,5DJDLQIDLOVWRLQFOXGH
DQ\DQDO\VLVRIWKHVHSRWHQWLDOLPSDFWVDQGGRHVQRWTXDQWLI\RUGHVFULEHWKHVHGLPHQWRU
FRQWDPLQDQWVWKDWFRXOGLPSDFWZDWHUTXDOLW\,QVWHDGLWDVVHUWVWKDWFRPSOLDQFHZLWK
UHJXODWRU\UHTXLUHPHQWVLQFOXGLQJD6WRUPZDWHU3ROOXWLRQ3UHYHQWLRQ3ODQ ³6:333´ 
UHTXLUHGDVSDUWRIWKH3URMHFW¶V3RUW'HYHORSPHQW3HUPLWDSSOLFDWLRQDQGD&LW\JUDGLQJ
SHUPLW³ZRXOGVHUYHWRDYRLGRUPLQLPL]HVXEVWDQWLDOHURVLRQRUVLOWDWLRQ´GXULQJ
FRQVWUXFWLRQDQGWKDWLPSDFWVZRXOGEHOHVVWKDQVLJQLILFDQW$VH[SODLQHGDERYHWKH
'6(,5FDQQRWUHO\RQDVVHUWHGFRPSOLDQFHZLWKDSSOLFDEOHUHJXODWLRQVRUSHUPLW
UHTXLUHPHQWVWRDYRLGDWKRURXJKDQDO\VLVDQGWRFRQFOXGHWKDW3URMHFWLPSDFWVZRXOGEH
OHVVWKDQVLJQLILFDQW7KH'6(,5DJDLQDVVHUWVWKDW%03VLQFOXGLQJWKHVXEVXUIDFH
+'6ZRXOGILOWHURXWVHGLPHQWDQGSUHYHQWVLJQLILFDQWRSHUDWLRQDOZDWHUTXDOLW\LPSDFWV
EXWSURYLGHVQRHYLGHQFHRUDQDO\VLVUHJDUGLQJWKHHIIHFWLYHQHVVRIWKHVHPHDVXUHV
7KH'6(,5¶VDQDO\VLVRIWKH3URMHFW¶VLPSDFWVRQVWRUPZDWHUUXQRII
,PSDFW+<' VXIIHUVIURPWKHVDPHGHILFLHQFLHV7KH'6(,5FRQFOXGHVWKDW³>W@KH
3URSRVHG3URMHFWZRXOGQRWFUHDWHRUFRQWULEXWHUXQRIIWKDWZRXOGEHDQDGGLWLRQDOVRXUFH
RISROOXWHGUXQRII´$JDLQWKHGRFXPHQWIDLOVWRSURYLGHDGHTXDWHHYLGHQFHRU
DQDO\VLVLQVXSSRUWRIWKLVFRQFOXVLRQ7KH'6(,5DFNQRZOHGJHVWKDW³RQFHLQRSHUDWLRQ
SRWHQWLDOO\KLJKHUVHGLPHQWORDGVIURPDJJUHJDWHSLOHVFRXOGFUHDWHDQRWKHUVRXUFHRI
SROOXWHGUXQRIIGXULQJUDLQHYHQWVDQGIURPGDLO\PRLVWHQLQJRIDJJUHJDWH´XVLQJZDWHU

Id. DW ,PSDFW+<' 

Id

Id

See Communities for a Better Environment &DO$SSWKDW RYHUUXOHGRQ
RWKHUJURXQGV Californians for Alternatives to Toxics&DO$SSWKDWProtect
the Historic Amador Waterways &DO$SSWKDW

'6(,5DW

Id. DW ,PSDFW+<' 
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H-72
cont.
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SXPSHGIURPWKHKROGVRIRFHDQJRLQJVKLSVZKLFK³ZRXOGKDYHWKHSRWHQWLDOWREHD
VRXUFHRIVWRUPZDWHUSROOXWLRQ´+RZHYHUWKHGRFXPHQWDJDLQLPSURSHUO\UHOLHVRQ
DVVHUWHGFRPSOLDQFHZLWKUHJXODWRU\UHTXLUHPHQWVWRFRQFOXGHWKDWWKH3URMHFW¶VLPSDFWV
ZRXOGEHOHVVWKDQVLJQLILFDQW7KH'6(,5DVVHUWVWKDWWKHGLVFKDUJHRIVKLSKROGZDWHU
³ZRXOGQRWSRVHDWKUHDWWRWKH%D\´EHFDXVH³UHFHQWZDWHUTXDOLW\WHVWVLQGLFDWHWKDW
VKLSKROGZDWHUGLGQRWSRVHDQ\H[FHHGDQFHV´IRUFHUWDLQOLVWHGFRQWDPLQDQWV7KH
'6(,5FODLPVWKDWLPSOHPHQWDWLRQRID6:333DVSDUWRIWKH3URMHFW¶V3RUW
'HYHORSPHQW3HUPLWDSSOLFDWLRQ³ZRXOGHOLPLQDWHRUUHGXFHGLVFKDUJHRIPDWHULDOVWR
VWRUPZDWHU´DQGWKDW³>F@RPSOLDQFHZLWKWKHVHPHDVXUHVZRXOGSUHYHQWVXEVWDQWLDO
LPSDFWVWRVXUIDFHRUJURXQGZDWHUTXDOLW\IURPRFFXUULQJ´
$VH[SODLQHGDERYHDVVHUWHGFRPSOLDQFHZLWKDSSOLFDEOHUHJXODWLRQVRU
SHUPLWUHTXLUHPHQWVGRHVQRWPHDQWKDW3URMHFWLPSDFWVZRXOGEHOHVVWKDQVLJQLILFDQW
DQGFDQQRWEHXVHGDVDQH[FXVHWRDYRLGDIXOODQDO\VLVRIWKRVHLPSDFWV7KH'6(,5
DJDLQDVVHUWVWKDWWKHVXEVXUIDFH+'6DQGRWKHUSRVWFRQVWUXFWLRQ%03VZRXOGHQVXUH
WKDWWKH3URMHFW¶VVWRUPZDWHUUXQRIILPSDFWVZRXOGEHOHVVWKDQVLJQLILFDQWEXWGRHVQRW
SURYLGHDQ\HYLGHQFHWKDWWKHVHPHDVXUHVZRXOGEHHIIHFWLYH7KH'6(,5PXVWEH
UHYLVHGWRLQFOXGHWKLVDQDO\VLV
'

H-73

7KH'6(,5GRHVQRWSURYLGHDQDGHTXDWHDQDO\VLVRIWKH3URMHFW¶V
FRQVLVWHQF\ZLWKDSSOLFDEOHODQGXVHSODQV

7KH'6(,5¶VDQDO\VLVRIWKH3URMHFW¶VFRQVLVWHQF\ZLWKWKH:HVW2DNODQG
6SHFLILF3ODQLVFRQFOXVRU\DQGRIWHQVWUDLQVFUHGXOLW\)RUH[DPSOHWKH'6(,5
FRQFOXGHVWKDWWKH3URMHFWZRXOGEHFRQVLVWHQWZLWKWKH6SHFLILF3ODQ¶V(QYLURQPHQWDO
DQG6XVWDLQDEOH'HYHORSPHQW2EMHFWLYHWR³SURPRWHWKHHQYLURQPHQWDOKHDOWKRIWKH
FRPPXQLW\´DQG2EMHFWLYHWR³FRQWLQXH>@WRHQKDQFHWKHZHOOEHLQJRIWKHUHVLGHQWV
RI:HVW2DNODQG´7KH'6(,5FODLPVWKLVFRQVLVWHQF\ZRXOGEHDFKLHYHGE\
³LQFRUSRUDWLQJRQVLWHJUHHQVWRUPZDWHULQIUDVWUXFWXUH«DQGORZHPLVVLRQ


Id. DW

Id

Id

See Communities for a Better Environment &DO$SSWKDW RYHUUXOHGRQ
RWKHUJURXQGV Californians for Alternatives to Toxics&DO$SSWKDWProtect
the Historic Amador Waterways &DO$SSWKDW

'6(,5DW

Id. DWsee also:HVW2DNODQG6SHFLILF3ODQDW -XQH available at
KWWSZZZRDNODQGQHWFRP*RYHUQPHQWR3%12XU2UJDQL]DWLRQ3ODQQLQJ=RQLQJ2$
.
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.KDPO\&KXRS
-DQXDU\
3DJH


HTXLSPHQW´7KLVFRQFOXVLRQEOLWKHO\LJQRUHVWKHIDFW±GLVFORVHGLQWKH'6(,5LWVHOI±
WKDWWKH3URMHFWZRXOGH[SRVH:HVW2DNODQGUHVLGHQWVWRVLJQLILFDQWO\KLJKHU30
FRQFHQWUDWLRQVDQGFDQFHUULVNWKDQWKHDOUHDG\KLJKOHYHOVWKH\FXUUHQWO\H[SHULHQFH
7KH'6(,5PXVWH[SODLQLQWKLVFRQVLVWHQF\DQDO\VLVKRZH[SRVLQJWKHUHVLGHQWVRI:HVW
2DNODQGWRVLJQLILFDQWO\PRUHSROOXWDQWVDQGLQFUHDVLQJWKHLUULVNRIFDQFHU³SURPRWH>V@
WKHHQYLURQPHQWDOKHDOWKRIWKHFRPPXQLW\´DQG³HQKDQFH>V@´WKHLU³ZHOOEHLQJ´

H-74

7KH'6(,5DOVRODFNVDEDVLVWRFRQFOXGHWKH3URMHFWLVFRQVLVWHQWZLWKWKH
6SHFLILF3ODQ¶V(QYLURQPHQWDODQG6XVWDLQDEOH'HYHORSPHQW2EMHFWLYHWR³>S@URPRWH
HQHUJ\HIILFLHQF\WKURXJKRXWDOODVSHFWVRIQHZGHYHORSPHQWDQGUHGHYHORSPHQW´
ZKHQWKH'6(,5KDVIDLOHGWRSURYLGHWKHHQHUJ\LPSDFWVDQDO\VLVUHTXLUHGE\&(4$

H-75

)LQDOO\WKH'6(,5IDLOVWRSURYLGHLQIRUPDWLRQRQZKHWKHUWKH3URMHFW
ZRXOGEHFRQVLVWHQWZLWK7UDQVSRUWDWLRQDQG,QIUDVWUXFWXUH2EMHFWLYHWR³>U@HGXFH
WUXFNWUDIILFLPSDFWVRQUHVLGHQWLDOQHLJKERUKRRGV´7KH3URMHFWZRXOGUHVXOWLQ
VLJQLILFDQWWUXFNWUDIILFLQWKHDUHDLQFOXGLQJWUXFNWUDIILFWRDFHPHQWSODQWORFDWHGLQ
:HVW2DNODQG7KH'6(,5PXVWH[SODLQZKHWKHUVXFKLPSDFWVDUHFRQVLVWHQWZLWKWKH
:HVW2DNODQG6SHFLILF3ODQ
(

7KH'6(,5¶VQRLVHDQDO\VLVLVLQDGHTXDWH

H-76

7KH'6(,5GRHVQRWH[SODLQZK\LWIDLOVWRSURYLGHXSGDWHGLQIRUPDWLRQIRU
WKHHQYLURQPHQWDOVHWWLQJIRUQRLVHOLNHLWGRHVIRURWKHULPSDFWVDQDO\]HGLQWKH
GRFXPHQW7KH'6(,5JHQHUDOO\XVHVH[LVWLQJFRQGLWLRQVRQWKHJURXQGWRGD\DVWKH
EDVHOLQHIRULWVHQYLURQPHQWDOLPSDFWDQDO\VLVDVUHTXLUHGE\&(4$%XWLQLWVXSGDWH
WRWKHHQYLURQPHQWDOVHWWLQJIRUQRLVHWKH'6(,5GRHVQRWSURYLGHXSGDWHGLQIRUPDWLRQ
DERXWFXUUHQWQRLVHOHYHOVLQWKH3URMHFWDUHDLQVWHDGUHO\LQJRQRXWGDWHGLQIRUPDWLRQ
IURPWKH(,5DV$GGHQGHG7RSURYLGHDQDFFXUDWHDQDO\VLVRIWKH3URMHFW¶V
QRLVHLPSDFWVWKH'6(,5PXVWPHDVXUHDQGGLVFORVHFXUUHQWEDVHOLQHQRLVHFRQGLWLRQV
OLNHLWGLGZLWKRWKHULPSDFWV

H-77

7KHDQDO\VLVLWVHOIDOVRIDOOVVKRUW6SHFLILFDOO\WKH'6(,5¶VGLVFXVVLRQ
UHJDUGLQJYLEUDWLRQLPSDFWVLVFRQFOXVRU\7KH'6(,5VWDWHVWKDW³YLEUDWLRQJHQHUDWHGE\

'6(,5DW

Id.see also:HVW2DNODQG6SHFLILF3ODQDW

See6HFWLRQ,supra

:HVW2DNODQG6SHFLILF3ODQDW

'6(,5DW

Id.DW
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RSHUDWLRQDODFWLYLWLHVZRXOGQRWEHSHUFHSWLEOHDQGWKHQHDUHVWUHVLGHQWLDOUHFHSWRUV´
EXWLWGRHVQRWGLVFORVHKRZPXFKYLEUDWLRQZRXOGDFWXDOO\EHJHQHUDWHGE\RSHUDWLRQV
LQFOXGLQJWUXFNORDGLQJDQGDJJUHJDWHFRQYH\RUV:LWKRXWTXDQWLI\LQJWKHYLEUDWLRQWKH
3URMHFWZRXOGJHQHUDWHWKHUHLVQREDVLVIRUWKH'6(,5WRFRQFOXGHLWZRXOGEH
³LPSHUFHSWLEOH´:HVW2DNODQGUHVLGHQWVDOUHDG\VXIIHUIURPVLJQLILFDQWQRLVHDQG
YLEUDWLRQLPSDFWVDGGLQJHYHQDVPDOOLQFUHDVHZRXOGEHDVLJQLILFDQWLPSDFW
)

7KH'6(,5LQDGHTXDWHO\GHVFULEHVDQGPLWLJDWHVIRUWKH3URMHFW¶V
WUDQVSRUWDWLRQLPSDFWV


H-78

H-79

7KH'6(,5¶VSURSRVHGPLWLJDWLRQRIWKH3URMHFW¶VWUDIILF
FRQJHVWLRQLPSDFWVLVLQDGHTXDWH

7KH'6(,5IDLOVWRDGHTXDWHO\PLWLJDWHWKHLPSDFWVRI3URMHFWWUDIILFRQ
FRQJHVWLRQDWQHDUE\LQWHUVHFWLRQV7KH'6(,5DFNQRZOHGJHVWKDW3URMHFWJHQHUDWHG
WUDIILFZRXOGFDXVHWKH/HYHORI6HUYLFH ³/26´ DWWKHLQWHUVHFWLRQRI0DULWLPH6WUHHW
DQGWK6WUHHWWRGHJUDGHIURP/26'WR/26(GXULQJWKHDIWHUQRRQSHDNKRXUDQHZ
VLJQLILFDQWLPSDFWQRWSUHYLRXVO\LGHQWLILHGLQWKH(,5DV$GGHQGHG7RDGGUHVV
WKLVLPSDFWWKH'6(,5SURSRVHVDQHZPLWLJDWLRQPHDVXUH 0LWLJDWLRQ0HDVXUH(5$
75$16 ZKLFKFDOOVIRUWKH$SSOLFDQWWRVXEPLWDSODQIRUWKHRSWLPL]DWLRQRIVLJQDO
WLPLQJDWWKLVLQWHUVHFWLRQGXULQJWKHDIWHUQRRQSHDNKRXUDQGFRRUGLQDWLRQRIVLJQDO
WLPLQJFKDQJHVDWWKLVLQWHUVHFWLRQZLWKDGMDFHQWLQWHUVHFWLRQV7KH'6(,5DVVHUWVWKDW
³>Z@LWKLPSOHPHQWDWLRQRI0LWLJDWLRQ0HDVXUH(5$75$16WKH0DULWLPH6WUHHWWK
6WUHHWLQWHUVHFWLRQZRXOGRSHUDWHDW/26&GXULQJWKHSPSHDNKRXU´ZKLFKZRXOG
DVVHUWHGO\UHGXFHWKH/26LPSDFWDWWKLVLQWHUVHFWLRQWRDOHVVWKDQVLJQLILFDQWOHYHO
+RZHYHUWKH'6(,5SURYLGHVQRHYLGHQFHWKDW0LWLJDWLRQ0HDVXUH(5$75$16
ZRXOGEHHIIHFWLYHLQDFKLHYLQJ/26&DWWKHLQWHUVHFWLRQDQGWKHUHIRUHIDLOVWRVXSSRUW
LWVFRQFOXVLRQWKDWLPSDFWVZRXOGEHOHVVWKDQVLJQLILFDQWDIWHUPLWLJDWLRQ0RUHRYHUWKH
'6(,5LPSURSHUO\GHIHUVLPSOHPHQWDWLRQRI0LWLJDWLRQ0HDVXUH(5$75$16XQWLO
DIWHU3URMHFWDSSURYDOZLWKRXWDSSURSULDWHSHUIRUPDQFHVWDQGDUGV
&(4$DOORZVDOHDGDJHQF\WRGHIHUIRUPXODWLRQRIVSHFLILFPLWLJDWLRQRQO\
ZKHQ  DQ(,5FRQWDLQVFULWHULDRUSHUIRUPDQFHVWDQGDUGVWRJRYHUQIXWXUHDFWLRQV
LPSOHPHQWLQJWKHPLWLJDWLRQ  SUDFWLFDOFRQVLGHUDWLRQVSUHFOXGHGHYHORSPHQWRIWKH
PHDVXUHVDWWKHWLPHRILQLWLDOSURMHFWDSSURYDODQG  WKHDJHQF\KDVDVVXUDQFHVWKDWWKH


Id.DW

Id.DW

Id

Id
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IXWXUHPLWLJDWLRQZLOOEHERWK³IHDVLEOHDQGHIILFDFLRXV´+HUHWKH'6(,5KDVPHW
QRQHRIWKHVHUHTXLUHPHQWV0LWLJDWLRQ0HDVXUH(5$75$16FDOOVIRUWKH$SSOLFDQW
WRVXEPLWVLJQDORSWLPL]DWLRQSODQVIRUWKHLQWHUVHFWLRQWRWKH&LW\¶V7UDQVSRUWDWLRQ
(QJLQHHULQJ'LYLVLRQDQGWR&DOWUDQVIRUUHYLHZDQGDSSURYDOEXWGHIHUVWKHVLJQDO
XSJUDGHXQWLODIWHU3URMHFWDSSURYDODQGGRHVQRWLPSRVHSHUIRUPDQFHVWDQGDUGVWRJXLGH
LPSOHPHQWDWLRQRIWKHPHDVXUH:KLOHWKH'6(,5DVVHUWVWKDWWKHPLWLJDWLRQPHDVXUH
ZRXOGDFKLHYH/26&DWWKHLQWHUVHFWLRQWKHDFWXDOWH[WRI0LWLJDWLRQ0HDVXUH(5$
75$16GRHVQRWUHTXLUHWKDWWKLV/26EHDFKLHYHGDQGFRQWDLQVQRRWKHUSHUIRUPDQFH
VWDQGDUGV7KH'6(,5GRHVQRWH[SODLQZK\SUDFWLFDOFRQVLGHUDWLRQVUHTXLUHWKHGHIHUUDO
RIWKHPLWLJDWLRQPHDVXUHDQGFRQWDLQVQRDVVXUDQFHVWKDWWKHPHDVXUHZLOOEHHIIHFWLYH
%HFDXVHWKH'6(,5IDLOVWRHQVXUHWKHPLWLJDWLRQPHDVXUH¶VHIIHFWLYHQHVVWKHVLJQDO
RSWLPL]DWLRQPD\IDLOWRDFKLHYHWKHLQWHQGHG/26UHVXOWLQJLQDQXQPLWLJDWHGVLJQLILFDQW
LPSDFW


7KH'6(,5¶VDQDO\VLVRILPSDFWVIURP3URMHFWGLVSODFHG
SDUNLQJDQG$06XVHVLVLQDGHTXDWH

H-80

7KH'6(,5¶VWUDQVSRUWDWLRQGLVFXVVLRQDOVRIDLOVWRDGHTXDWHO\DQDO\]HWKH
3URMHFW¶VLPSDFWVRQSDUNLQJLQVXUURXQGLQJQHLJKERUKRRGV7KH'6(,5FRQFOXGHVWKDW
WKH3URMHFW³ZRXOGQRWUHVXOWLQLQDGHTXDWHSDUNLQJFDSDFLW\RULQFUHDVHWKHQXPEHUDQG
LQFLGHQFHRIODUJHYHKLFOHVSDUNLQJZLWKLQVXUURXQGLQJFRPPXQLWLHVRURQVWUHHWVQRW
GHVLJQDWHGIRUVXFKXVHV´DQGWKDWPLWLJDWLRQLVXQQHFHVVDU\EHFDXVHWKH3URMHFW³ZRXOG
QRWVXEVWDQWLDOO\LQFUHDVHWKHVHYHULW\RIRUUHVXOWLQDFKDQJHLQWKHSUHYLRXVO\LGHQWLILHG
OHVVWKDQVLJQLILFDQWLPSDFWRIWKH2$%$UHD5HGHYHORSPHQW3ODQGLVFORVHGLQWKH
(,5DV$GGHQGHG´+RZHYHUWKH'6(,5IDLOVWRSURYLGHDGHTXDWHHYLGHQFHRU
DQDO\VLVLQVXSSRUWRIWKLVFRQFOXVLRQ

H-81

7KH'6(,5DFNQRZOHGJHVWKDWLWVDQDO\VLVRIWKH3URMHFW¶VWUDQVSRUWDWLRQ
LPSDFWVPXVWFRQVLGHUQRWRQO\³SURMHFWJHQHUDWHG´SDUNLQJLPSDFWVEXWDOVR³SURMHFW
GLVSODFHG´SDUNLQJLPSDFWVZKLFKDUHH[SUHVVO\LQFOXGHGDPRQJWKHGRFXPHQW¶V
WKUHVKROGVIRUVLJQLILFDQWLPSDFWV7KH'6(,5VWDWHVWKDW³>S@URMHFWGLVSODFHGSDUNLQJ
UHVXOWVIURPWKHSURMHFW¶VUHPRYDORIVWDQGDUGRQVWUHHWSDUNLQJDQGOHJDOO\UHTXLUHGRII

Communities for a Better Environment v. City of Richmond  &DO$SSWK
San Joaquin Raptor Rescue Center&DO$SSWKDW&(4$
*XLGHOLQHV D  % 

'6(,5DW

Id.DW

Id.DW
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H-81

H-82

H-83

.KDPO\&KXRS
-DQXDU\
3DJH


VWUHHWSDUNLQJ QRQSXEOLFSDUNLQJZKLFKLVOHJDOO\UHTXLUHG ´+HUHWKH'6(,5¶V
DQDO\VLVIDLOVWRDGHTXDWHO\FRQVLGHU3URMHFWGLVSODFHGSDUNLQJLPSDFWVGHVSLWH
DFNQRZOHGJLQJWKDWWKHVHLPSDFWVPXVWEHHYDOXDWHG
7KH'6(,5UHFRJQL]HVWKDWWKH3URMHFWVLWHLVFXUUHQWO\XVHGIRUDQFLOODU\
PDULQHVHUYLFHV ³$06´ ZKLFKLQFOXGH³RYHUQLJKWWUXFNSDUNLQJDQGVKLSSLQJ
FRQWDLQHUFKDVVLVVWRUDJHDQGVWDJLQJWRVXSSRUW3RUWPDULWLPHDFWLYLWLHV´7KH'6(,5
QRWHVWKDWWKH3URMHFWZRXOGHOLPLQDWHDSSUR[LPDWHO\DFUHVRIH[LVWLQJ$06XVHV
+RZHYHUWKH'6(,5IDLOVWRDGHTXDWHO\GLVFORVHRUDQDO\]HWKHHQYLURQPHQWDOLPSDFWVRI
GLVSODFLQJWKH$06RSHUDWLRQ7KH'6(,5FRQFOXGHVWKDWWKH3URMHFW¶VGLVSODFHPHQWRI
H[LVWLQJ$06RSHUDWLRQV³ZRXOGQRWUHVXOWLQLQDGHTXDWHSDUNLQJFDSDFLW\RULQFUHDVHWKH
QXPEHUDQGLQFLGHQFHRIODUJHYHKLFOHVSDUNLQJZLWKLQVXUURXQGLQJFRPPXQLWLHV´
+RZHYHUWKH'6(,5IDLOVWRSURYLGHDGHTXDWHHYLGHQFHRUDQDO\VLVLQVXSSRUWRIWKLV
FRQFOXVLRQ0RUHRYHUWKH'6(,5IDLOVWRDQDO\]HDQ\RIWKHRWKHUHQYLURQPHQWDO
LPSDFWVRIGLVSODFLQJH[LVWLQJ$06RSHUDWLRQVIURPWKH3URMHFWVLWH
$Q(,5PXVWLGHQWLI\DQGDQDO\]HWKHHQYLURQPHQWDOLPSDFWVRIDSURMHFW
LQFOXGLQJUHDVRQDEO\IRUHVHHDEOHLQGLUHFWLPSDFWVWKDWZLOORFFXUDVDUHVXOWRIWKH
SURMHFW+HUHFRQVWUXFWLRQRIWKH3URMHFWZLOOUHTXLUHWKHSHUPDQHQWGLVSODFHPHQWRI
DFUHVRI$06XVHVLQFOXGLQJWUXFNSDUNLQJFRQWDLQHUVWRUDJHDQGVWDJLQJ7KH
UHORFDWLRQRIWKLVODUJH$06RSHUDWLRQWRRWKHUVLWHVLVDQHFHVVDU\FRQVHTXHQFHRIWKH
3URMHFW,QDGGLWLRQWRWUDQVSRUWDWLRQWUDIILFDQGSDUNLQJLPSDFWVWKH3URMHFW¶V
UHORFDWLRQRIWKHVHH[LVWLQJ$06XVHVWRRWKHUVLWHVZLOOKDYHDGGLWLRQDOLQGLUHFWLPSDFWV
QRWDQDO\]HGLQWKH'6(,5LQFOXGLQJEXWQRWOLPLWHGWRLPSDFWVRQDLUTXDOLW\DQGQRLVH
2QFHUHORFDWHGWUXFNSDUNLQJVWDJLQJDQGFRQWDLQHUVWRUDJHZRXOGJHQHUDWHDLUSROOXWDQW
HPLVVLRQVDQGQRLVHIURPWUXFNRSHUDWLRQVLQWKHLUQHZORFDWLRQVZKLFKPD\QRWKDYH
EHHQFRQVLGHUHGLQWKH(,5DV$GGHQGHG7KH'6(,5PXVWEHUHYLVHGWRGLVFORVH
DOOUHDVRQDEO\IRUHVHHDEOHHQYLURQPHQWDOHIIHFWVRIWKHVHGLVSODFHG$06RSHUDWLRQV
LQFOXGLQJLPSDFWVRQVXUURXQGLQJFRPPXQLWLHVZKHUHWUXFNSDUNLQJFRQWDLQHUVWRUDJH
DQGVWDJLQJPD\EHUHORFDWHG

Id.

Id.DW(6

Id.DW

Id.DW ,PSDFW75$16 

El Dorado Union High Sch. Dist. v. City of Placerville  &DO$SSG
City of Hayward v. Board of Trustees of Cal. State Univ  &DO$SSWK
&(4$*XLGHOLQHV D  G 

'6(,5DW
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7KLVDQDO\VLVLVSDUWLFXODUO\LPSRUWDQWGXHWRWKH3RUW¶VNQRZQQHHGIRU
H[WHQVLYHWUXFNSDUNLQJ7KH'6(,5FLWHVDUHFHQWVWXG\WKDWFRQFOXGHGWKDWWKH3RUWZLOO
UHTXLUHDFUHVRIRYHUQLJKWWUXFNSDUNLQJDQGFRQWDLQHUVWRUDJHWRPHHWDQWLFLSDWHG
JURZWKWKURXJKDQGDFNQRZOHGJHVWKDW³WKHDPHQGPHQWWRWKH%&'&6HDSRUW
3ODQUHTXLUHGWKDWDFUHVRIWUXFNUHODWHGDQFLOODU\VHUYLFHVLQFOXGLQJRYHUQLJKWWUXFN
WUDFWRUSDUNLQJDQGFRQWDLQHUFKDVVLVVWDJLQJEHSURYLGHGFROOHFWLYHO\E\WKH3RUWDQGWKH
&LW\´7KHDFUHVRI$06XVHVWKDWZRXOGEHUHPRYHGIURPWKH3URMHFWVLWHKHOSWR
VDWLVI\WKLVDFUHUHTXLUHPHQW

H-85

7KH'6(,5VWDWHVWKDW³>W@KH3RUWFXUUHQWO\KDVDFUHVIRUSXEOLFWUXFN
SDUNLQJLQFOXGLQJDFUHVDW5RXQGKRXVH DQDUHDIRUPHUO\RFFXSLHGE\8QLRQ3DFLILF
ORFDWHGVRXWKRI$GHOLQH6WUHHWHDVWRIWKH0DWVRQ7HUPLQDODQGZHVWRI6FKQLW]HU6WHHO 
DQGDFUHVDW+RZDUG7HUPLQDO´7KH'6(,5DSSHDUVWRDVVXPHZLWKRXWH[SOLFLWO\
VWDWLQJWKDWWKH5RXQGKRXVHDQG+RZDUG7HUPLQDOVLWHVFRXOGDFFRPPRGDWHDOORIWKH
GLVSODFHGSDUNLQJDQGVWDJLQJIURPWKH3URMHFWDQGWKDWWKHGLVSODFHG$06XVHVIURPWKH
3URMHFWVLWHZRXOGLQIDFWEHUHORFDWHGWRWKRVHVLWHVEXWSURYLGHVQRHYLGHQFHLQVXSSRUW
RIHLWKHUDVVXPSWLRQ

H-86

$VDQLQLWLDOPDWWHUVRPHRUDOORIWKHSDUNLQJDWWKH+RZDUG7HUPLQDOVLWH
ZLOOEHORVWZKHQWKHSODQQHGQHZ2DNODQG$WKOHWLFVVWDGLXPLVFRQVWUXFWHGDWWKHVLWH
(OVHZKHUHWKH'6(,5QRWHVWKDW³WKH+RZDUG7HUPLQDOIDFLOLW\LVQRWFXUUHQWO\
DYDLODEOH´DVDQDOWHUQDWLYHORFDWLRQIRUWKHSURSRVHG3URMHFW³EHFDXVHWKH%RDUGRI3RUW
&RPPLVVLRQHUVDSSURYHGDQ([FOXVLYH1HJRWLDWLRQ$JUHHPHQWZLWKWKH2DNODQG
$WKOHWLFVRQ0D\´7KH'6(,5PXVWDGGUHVVWKHOLNHOLKRRGWKDWWKHDFUH
+RZDUG7HUPLQDOVLWHZLOOQRWEHDYDLODEOHIRUWUXFNSDUNLQJLQWKHIXWXUHDQGWKHUHIRUH
ZLOOQRWEHDEOHWRDFFRPPRGDWHGLVSODFHG$06XVHVIURPWKH3URMHFWVLWH0RUHRYHU
WKHSODQQHGVWDGLXPDVLGHWKH'6(,5GRHVQRWLQGLFDWHKRZPXFKRIWKHWUXFNSDUNLQJ
FDSDFLW\DWWKH5RXQGKRXVHDQG+RZDUG7HUPLQDOVLWHVLVFXUUHQWO\XWLOL]HGDQGKRZ
PXFKUHPDLQVDYDLODEOH,WLVWKHUHIRUHLPSRVVLEOHWRHYDOXDWHZKHWKHUWKRVHVLWHVKDYH
HQRXJKH[FHVVSDUNLQJFDSDFLW\WRDEVRUEWKHDFUHVRI$06XVHVWKDWZRXOGEH
GLVSODFHGIURPWKH3URMHFWVLWH7KH'6(,5PXVWEHUHYLVHGWRDQDO\]HZKHWKHUWKH
5RXQGKRXVHDQG+RZDUGVLWHVKDYHVXIILFLHQWVSDFHIRUWKHGLVSODFHG$06XVHVDQG
ZKHWKHUWKRVHXVHVZRXOGLQIDFWEHUHORFDWHGWKHUH

H-87

*LYHQWKHLPSHQGLQJUHGHYHORSPHQWRIWKH+RZDUG7HUPLQDOVLWHDQGWKH
LQFUHDVHGXWLOL]DWLRQRIWUXFNSDUNLQJFDSDFLW\DWWKH5RXQGKRXVHVLWHWKDWLVOLNHO\WR


Id.DW

Id

Id.DW
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H-88
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-DQXDU\
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UHVXOWWKH'6(,5PXVWFRQVLGHUWKHOLNHOLKRRGWKDW$06XVHVGLVSODFHGIURPWKH3URMHFW
VLWHPD\HQGXSUHORFDWLQJWRRWKHUVLWHV7KH'6(,5PXVWWKHUHIRUHEHUHYLVHGWR
LGHQWLI\WKHRWKHUSRVVLEOHORFDWLRQVZKHUHWKRVHZKHUHWUXFNSDUNLQJFRQWDLQHUVWRUDJH
DQGVWDJLQJPD\EHUHORFDWHGDQGWRDQDO\]HDOOUHDVRQDEO\IRUHVHHDEOHHQYLURQPHQWDO
HIIHFWVRIGLVSODFHG$06RSHUDWLRQV
:2(,3LVFRQFHUQHGWKDWGLVSODFHGWUXFNSDUNLQJFRQWDLQHUVWRUDJHDQG
VWDJLQJLVOLNHO\WRVSLOORYHUWRVXUURXQGLQJFRPPXQLWLHVDVKDGDOUHDG\RFFXUUHG8QWLO
WKH'6(,5LVUHYLVHGWRLQFOXGHWKLVDQDO\VLVWKH3RUWKDVQREDVLVWRFRQFOXGHWKDWWKH
3URMHFW³ZRXOGQRWUHVXOWLQLQDGHTXDWHSDUNLQJFDSDFLW\RULQFUHDVHWKHQXPEHUDQG
LQFLGHQFHRIODUJHYHKLFOHVSDUNLQJZLWKLQVXUURXQGLQJFRPPXQLWLHVRURQVWUHHWVQRW
GHVLJQDWHGIRUVXFKXVHV´RUWKDWPLWLJDWLRQLVXQQHFHVVDU\
,9

H-89

7+('6(,5¶6&808/$7,9(,03$&76$1$/<6,6,6,1$'(48$7(

8QGHU&(4$DQ(,5PXVWGLVFXVVVLJQLILFDQW³FXPXODWLYHLPSDFWV´$
OHJDOO\DGHTXDWHFXPXODWLYHLPSDFWVDQDO\VLVYLHZVDSDUWLFXODUSURMHFWRYHUWLPHDQGLQ
FRQMXQFWLRQZLWKRWKHUUHODWHGSDVWSUHVHQWDQGUHDVRQDEO\IRUHVHHDEOHIXWXUHSURMHFWV
ZLWKLPSDFWVWKDWPLJKWFRPSRXQGRULQWHUUHODWHZLWKWKRVHRIWKHSURMHFWDWKDQG
6XFKDQDO\VLVLVQHFHVVDU\EHFDXVH³HQYLURQPHQWDOGDPDJHRIWHQRFFXUVLQFUHPHQWDOO\
IURPDYDULHW\RIVPDOOVRXUFHV>WKDW@DSSHDULQVLJQLILFDQWZKHQFRQVLGHUHGLQGLYLGXDOO\
EXWDVVXPHWKUHDWHQLQJGLPHQVLRQVZKHQFRQVLGHUHGFROOHFWLYHO\ZLWKRWKHUVRXUFHVZLWK
ZKLFKWKH\LQWHUDFW´*LYHQWKHH[LVWLQJSROOXWLRQEXUGHQH[SHULHQFHGE\UHVLGHQWVRI
:HVW2DNODQGWKLVDQDO\VLVLVSDUWLFXODUO\LPSRUWDQW
7KH'6(,5KRZHYHUXWWHUO\IDLOVWRSURYLGHXVHIXORUOHJDOO\VXIILFLHQW
FXPXODWLYHLPSDFWLQIRUPDWLRQHVSHFLDOO\ZLWKUHVSHFWWRDLUTXDOLW\7KH'6(,5
SURIHVVHVWRWDNHD³SURMHFWLRQDSSURDFK´ZKHUHE\WKH3URMHFW¶VHPLVVLRQVDUHWREH
DQDO\]HGLQFRQMXQFWLRQZLWK³DVXPPDU\RISURMHFWLRQVFRQWDLQHGLQDQDGRSWHGORFDO
UHJLRQDORUVWDWHZLGHSODQRUUHODWHGSODQQLQJGRFXPHQW´7KLVDSSURDFKFDQEH
XVHIXOZKHUHDQDJHQF\KDVDFFHVVWRDQDO\VLVWKDWDOUHDG\DQWLFLSDWHVKRZSDVWSUHVHQW
and futureSURMHFWVZLOOFRQWULEXWHWRHQYLURQPHQWDOLPSDFWV

Id.DW

&(4$*XLGHOLQHV D 

Id. E 

Communities for a Better Environment&DO$SSWKDW RYHUUXOHGRQRWKHU
JURXQGV 

'6(,5DW
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H-90

H-91
H-92

.KDPO\&KXRS
-DQXDU\
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7KH'6(,5KRZHYHUGRHVQRWLQFOXGHWKDWLQIRUPDWLRQ,WFODLPVWKDW
7DEOH³OLVWVUHOHYDQWSURMHFWLRQV´EXWWKDWWDEOHLQGLFDWHVRQO\WKHWRSLFDUHDV
LQFOXGHGLQYDULRXVSODQVLWSURYLGHVQRLQIRUPDWLRQIRULQVWDQFHRISURMHFWHGDLUTXDOLW\
LQWKH&LW\RI2DNODQGRUWKHDIIHFWHGFRPPXQLWLHV,QVWHDG7DEOHVDQG
LQFOXGHLQIRUPDWLRQDERXWcurrentDLUTXDOLW\DWWKH3RUWDQGLQ:HVW2DNODQG7KLV
LQIRUPDWLRQGRHVQRWJLYHWKHSXEOLFRUGHFLVLRQPDNHUVDQ\LQIRUPDWLRQDERXWKRZWKH
3URMHFW¶VDGPLWWHGSROOXWLRQZLOOLQWHUDFWZLWKRWKHUSROOXWLRQIURPUHJLRQDOJURZWKDQG
IXWXUH SURMHFWV7KLVRPLVVLRQLVSDUWLFXODUO\HJUHJLRXVJLYHQWKHSRWHQWLDOLPSDFWVIURP
WKH+RZDUG7HUPLQDOSURMHFWZKLFKWKH'6(,5LJQRUHV7KH(,5PXVWEHUHYLVHGWR
FRPSO\ZLWK&(4$¶VGLUHFWLRQWRDQDO\]HKRZWKHSURMHFWLQWHUDFWVZLWKSDVWSUHVHQW
DQGIXWXUHSURMHFWV
7KHFXPXODWLYHDLUTXDOLW\DQDO\VLVDOVRVXIIHUVIURPWKHVDPHIODZV
LGHQWLILHGHOVHZKHUHLQWKH'6(,5 :KLOHWKH'6(,5DGPLWVWKDWFXPXODWLYHDLUTXDOLW\
LPSDFWVZLOOEHVLJQLILFDQWDQGWKH3URMHFW¶VFRQWULEXWLRQZLOOEHFXPXODWLYHO\
FRQVLGHUDEOHWKH'6(,5SURYLGHVQRLQIRUPDWLRQWRLQIRUPWKHSXEOLFRUGHFLVLRQPDNHUV
RIWKHDFWXDORQWKHJURXQGKHDOWKLPSDFWV.QRZLQJWKDWWKH3URMHFWLVOLNHO\WRUHVXOWLQ
DSHUFHQWLQFUHDVHLQ30ZKHQWKHFRPPXQLW\DOUHDG\VXIIHUVIURP30OHYHOVWKDW
DUHWZLFHWKH%$$40'WKUHVKROGLVFOHDUO\WURXEOLQJ%XWWKH'6(,5RIIHUVQRDFWXDO
LQIRUPDWLRQIRUFRPPXQLW\PHPEHUVRQZKDWKHDOWKLPSDFWVWKH\PLJKWH[SHFWIURPDQ\
DSSURYDO
2WKHULPSDFWDQDO\VHVDUHDOVRIODZHG7KH'6(,5IDLOVWRSURYLGHDQ\
LQIRUPDWLRQRQJUHHQKRXVHJDVHPLVVLRQVHYHQWKRXJKFRXUWVKDYHURXWLQHO\UHFRJQL]HG
WKDW³ZHFDQQRWDIIRUGWRLJQRUHHYHQPRGHVWFRQWULEXWLRQVWRJOREDOZDUPLQJ´$QG
IRURWKHULPSDFWDUHDVVXFKDVK\GURORJ\ZDWHUTXDOLW\DQGWUDQVSRUWDWLRQWKH'6(,5
WDNHVWKHLPSHUPLVVLEOHVKRUWFXWRIDVVXPLQJWKDWDFXPXODWLYHLPSDFWLVLQVLJQLILFDQW


Id.DW

Id.DW

Citizens to Preserve the Ojai v. County of Ventura  &DO$SSG
SURMHFWLRQDSSURDFKLPSURSHUZKHUHWKHSODQRUSULRUHQYLURQPHQWDOGRFXPHQWGRHVQRW
LQFOXGHDOOSRVVLEOHVRXUFHV 

'6(,5DW

See Sierra Club v. County of Fresno&DOWKDW

Center for Biological Diversity v. National Highway Traffic Safety Admin WK&LU
 )G
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H-92
cont.

.KDPO\&KXRS
-DQXDU\
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VROHO\EHFDXVHWKH3URMHFW¶VFRQWULEXWLRQWRDQXQDFFHSWDEOHH[LVWLQJHQYLURQPHQWDO
FRQGLWLRQLVUHODWLYHO\VPDOO7KH'6(,5PXVWEHUHYLVHGWRDGGUHVVWKHVHIODZV
9

H-93

H-94

7+('6(,5¶6$1$/<6,62)$/7(51$7,9(6,6,1$'(48$7(

7KH'6(,5¶VDQDO\VLVRIDOWHUQDWLYHVIDOOVVKRUW8QGHU&(4$DSURSHU
DQDO\VLVRIDOWHUQDWLYHVLVHVVHQWLDOWRFRPSO\ZLWKWKH$FW¶VPDQGDWHWKDWVLJQLILFDQW
HQYLURQPHQWDOLPSDFWVEHDYRLGHGRUVXEVWDQWLDOO\OHVVHQHGZKHUHIHDVLEOH,QGHHGWKH
DQDO\VLVRIDOWHUQDWLYHVOLHVDWWKH³FRUHRIDQ(,5´$VWKH6XSUHPH&RXUWKDVVWDWHG
³>Z@LWKRXWPHDQLQJIXODQDO\VLVRIDOWHUQDWLYHVLQWKH'(,5QHLWKHUWKHFRXUWVQRUWKH
SXEOLFFDQIXOILOOWKHLUSURSHUUROHVLQWKH&(4$SURFHVV>&RXUWVZLOOQRW@
FRXQWHQDQFHDUHVXOWWKDWZRXOGUHTXLUHEOLQGWUXVWE\WKHSXEOLFHVSHFLDOO\LQOLJKWRI
&(4$¶VIXQGDPHQWDOJRDOWKDWWKHSXEOLFEHIXOO\LQIRUPHGDVWRWKHFRQVHTXHQFHVRI
DFWLRQE\WKHLUSXEOLFRIILFLDOV´3URSHUO\GHYHORSLQJHYDOXDWLQJDQGFRPSDULQJ
SURMHFWDOWHUQDWLYHVLVNH\WRDPHDQLQJIXOHQYLURQPHQWDOUHYLHZSURFHVV7KH'6(,5¶V
HIIRUWVLQWKLVUHJDUGDUHZKROO\LQDGHTXDWH
)LUVWWKH'6(,5GLVPLVVHVDQXPEHURISRWHQWLDOO\YLDEOHDOWHUQDWLYHVIURP
FRQVLGHUDWLRQDV³XQHFRQRPLFDO´ZLWKRXWIXOO\H[SORULQJDYDLODEOHIXQGLQJPHFKDQLVPV
6SHFLILFDOO\WKH'6(,5UHMHFWVIURPIXUWKHUDQDO\VLVDQDOWHUQDWLYHWRUHTXLUHLQVWDOODWLRQ
RIVKRUHSRZHUDWWKH3URMHFWVLWHDQGDQDOWHUQDWLYHUHTXLULQJLQVWDOODWLRQRIDQ
HPLVVLRQVFDSWXUHDQGFRQWUROV\VWHPWRUHGXFH2*9HPLVVLRQV%RWKDOWHUQDWLYHV
ZRXOGFRQWULEXWHVLJQLILFDQWO\WRUHGXFLQJWKH3URMHFW¶VPDVVLYHDLUSROOXWDQWHPLVVLRQV
+RZHYHUWKH'6(,5IDLOVWRUHFRJQL]HWKDWLQVWDOODWLRQRIVKRUHSRZHUUHWURILWWLQJVKLSV
IRUVKRUHSRZHUXVHDQGSXUFKDVHRIH[KDXVWFDSWXUHDQGFRQWUROV\VWHPVDUHDOOHOLJLEOH
IRUIXQGLQJWKURXJK&$5%¶V&DUO0R\HU0HPRULDO$LU4XDOLW\6WDQGDUGV$WWDLQPHQW
3URJUDP%HIRUHGLVPLVVLQJWKHVHDOWHUQDWLYHV±ZKLFKZRXOGJUHDWO\UHGXFHWKH
3URMHFW¶VVHYHUHDLUTXDOLW\LPSDFWV±DVXQHFRQRPLFDOWKH(,5PXVWHYDOXDWHWKH
DYDLODELOLW\RIIXQGLQJDVVLVWDQFH&(4$UHTXLUHVDQ\FODLPRIHFRQRPLFLQIHDVLELOLW\WR


Kings County Farm Bureau&DO$SSGDW

3XE5HVRXUFHV&RGH&(4$*XLGHOLQHV D   D  
 G Citizens forQuality Growth v. City of Mount Shasta  &DO$SSG


Citizens of Goleta Valley&DOGDW

Laurel Heights I&DOGDW

'6(,5DW

Id.DW

See&DO$LU5HVRXUFHV%RDUG&DUO0R\HU3URJUDP0DULQH9HVVHOVavailable at
KWWSVZZDUEFDJRYRXUZRUNSURJUDPVFDUOPR\HUSURJUDPPDULQHYHVVHOVDERXW. 
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H-94
cont.

H-95

.KDPO\&KXRS
-DQXDU\
3DJH


EHVXSSRUWHGE\VXEVWDQWLDOHYLGHQFHWKDWGHPRQVWUDWHVWKDWDGGLWLRQDOFRVWVZRXOGPDNH
WKHSURMHFWLPSUDFWLFDO:LWKRXWHYDOXDWLQJWKHDYDLODELOLW\RIIXQGLQJDVVLVWDQFHVXFK
DQDQDO\VLVLVQHFHVVDULO\LQFRPSOHWH
6HFRQGWKH'6(,5IDLOVWRSURYLGHDQDGHTXDWHDQDO\VLVFRPSDULQJWKH
DOWHUQDWLYHV¶UHVSHFWLYHHQYLURQPHQWDOLPSDFWV8QGHU&(4$WKHDOWHUQDWLYHVDQDO\VLV
³PXVWFRQWDLQVXIILFLHQWGHWDLOWRKHOSHQVXUHWKHLQWHJULW\RIWKHSURFHVVRIGHFLVLRQ
PDNLQJE\SUHFOXGLQJVWXEERUQSUREOHPVRUVHULRXVFULWLFLVPIURPEHLQJVZHSWXQGHUWKH
UXJ´$Q(,5WKDWGRHVQRWSURGXFHDGHTXDWHLQIRUPDWLRQUHJDUGLQJDOWHUQDWLYHV
FDQQRWDFKLHYHWKH(,5¶VGXDOSXUSRVHVRIHQDEOLQJWKHUHYLHZLQJDJHQF\WRPDNHDQ
LQIRUPHGGHFLVLRQDQGHQVXULQJWKDWWKHGHFLVLRQPDNHU¶VUHDVRQLQJLVDFFHVVLEOHWRWKH
SXEOLF 5HDGHUVPXVWEHDEOHWR³HYDOXDWH>DOWHUQDWLYHV¶@FRPSDUDWLYHPHULWV´ $
WKRURXJKFRPSDULVRQRIWKH3URMHFWDOWHUQDWLYHV¶LPSDFWVLVWKHUHIRUHFUXFLDOWRD
VXFFHVVIXOHQYLURQPHQWDOGRFXPHQW
8QIRUWXQDWHO\WKH'6(,5IDLOVWRSURYLGHWKLVLQIRUPDWLRQLQVWHDGRSWLQJ
IRUWKHPRVWSHUIXQFWRU\RIDQDO\VHV,QLWVVFDQWFRPSDULVRQRIWKHHQYLURQPHQWDO
LPSDFWVRI³$OWHUQDWLYH±6WRFNSLOH6WRUDJHLQD%XLOGLQJ´WRWKH3URSRVHG3URMHFWWKH
'6(,5DFNQRZOHGJHVWKDWKRXVLQJWKHVWRFNSLOHVLQDQHQFORVHGEXLOGLQJ³ZRXOGFDSWXUH
DQGHOLPLQDWHQHDUO\DOOWKHORFDOL]HGPLJUDWLRQRI30UHVXOWLQJIURPGXVW´7KLVLV
QRVPDOOGLIIHUHQFHIURPWKH3URMHFWZKLFKZRXOGSURGXFHVXEVWDQWLDO30DQGLPSDFW
WKHKHDOWKRIZRUNHUVDQGUHVLGHQWVRI:HVW2DNODQG7KHDOWHUQDWLYHVDQDO\VLVPXVWEH
UHYLVHGWRSURYLGHDUREXVWGLVFXVVLRQRIWKHGLIIHUHQFHVEHWZHHQWKHDLUTXDOLW\and
UHODWHGKHDOWKLPSDFWVDQGDOORWKHULPSDFWVRI$OWHUQDWLYHDQGWKH3URMHFW

H-96

3XUVXDQWWR&(4$*XLGHOLQHVVHFWLRQ D :2(,3DOVRXUJHVWKH3RUW
WRHYDOXDWHDQRWKHUDOWHUQDWLYHDLPHGDWUHGXFLQJSROOXWLRQWUDIILFDQGRWKHUVLJQLILFDQW
LPSDFWVH[SHULHQFHGE\WKHFRPPXQLWLHVLQ:HVW2DNODQGWKHUHORFDWLRQRIWKH3HUDOWD
6WUHHWFHPHQWSODQWWRWKH3URMHFWVLWH7KH&HQWUDO&RQFUHWH6XSSO\&RPSDQ\SODQW
ORFDWHGDW3HUDOWD6WUHHWLVDVLJQLILFDQWVRXUFHRIDLUSROOXWLRQWUDIILFDQGQRLVHIRU
WKHVXUURXQGLQJFRPPXQLW\7KHFHPHQWSODQWLVRZQHGE\86&RQFUHWHZKLFKRZQV
3RODULV0DWHULDOVRIZKLFKWKH$SSOLFDQWLVDVXEVLGLDU\7KH3URMHFW¶VDJJUHJDWH
LPSRUWVDUHLQWHQGHGWRVHUYHWKHSODQWRQ3HUDOWD6WUHHWZLWKSHUFHQWRIWUXFNWULSV


Kings County Farm Bureau&DO$SSGDWCenter for Biological Diversity v.
County of San Bernardino  &DO$SSWK

Kings County Farm Bureau&DO$SSGDW FLWLQJFDVHV 

Id.

Id.

'6(,5DW
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H-96
cont.

.KDPO\&KXRS
-DQXDU\
3DJH


OHDYLQJWKH3URMHFWJRLQJWRWKHSODQW&RORFDWLQJDUHORFDWHGFHPHQWSODQWZLWKWKH
3URMHFWZRXOGOLNHO\EULQJVLJQLILFDQWHFRQRPLFDQGHQYLURQPHQWDOHIILFLHQFLHVZKLOH
DOVRGLUHFWO\RIIVHWWLQJDVLJQLILFDQWVRXUFHRIORFDODLUSROOXWLRQ:2(,3XUJHVWKH3RUW
WRVHULRXVO\FRQVLGHUWKLVDOWHUQDWLYHZKLFKZRXOGSRVLWLYHO\LPSDFWDLUTXDOLW\DQGRWKHU
HQYLURQPHQWDOFRQGLWLRQVLQ:HVW2DNODQGLQDUHYLVHGDQGUHFLUFXODWHG(,5
9,

7+('6(,50867%(5(&,5&8/$7('

8QGHU&DOLIRUQLDODZWKHSUHVHQW'6(,5FDQQRWSURSHUO\IRUPWKHEDVLVRIDILQDO
VXSSOHPHQWDO(,5IRUWKHUHDVRQVH[SODLQHGDERYH&(4$DQGLWV*XLGHOLQHVGHVFULEH
WKHFLUFXPVWDQFHVWKDWUHTXLUHUHFLUFXODWLRQRIDGUDIW(,56XFKFLUFXPVWDQFHVLQFOXGH
 WKHDGGLWLRQRIVLJQLILFDQWQHZLQIRUPDWLRQWRWKH(,5DIWHUSXEOLFQRWLFHLVJLYHQRI
WKHDYDLODELOLW\RIWKHGUDIW(,5EXWEHIRUHFHUWLILFDWLRQRU  WKHGUDIW(,5LVVR
³IXQGDPHQWDOO\DQGEDVLFDOO\LQDGHTXDWHDQGFRQFOXVRU\LQQDWXUHWKDWPHDQLQJIXOSXEOLF
UHYLHZDQGFRPPHQWZHUHSUHFOXGHG´

H-97

+HUHERWKFLUFXPVWDQFHVDSSO\'HFLVLRQPDNHUVDQGWKHSXEOLFFDQQRW
SRVVLEO\DVVHVVWKH3URMHFW¶VLPSDFWVRUHYHQLWVIHDVLELOLW\WKURXJKWKHSUHVHQW'6(,5
ZKLFKLVIXQGDPHQWDOO\IODZHGDVH[SODLQHGDERYH,QSDUWLFXODUWKH'6(,5¶VIDLOXUHWR
DGHTXDWHO\GHVFULEHWKH3URMHFW¶VVHWWLQJLQDQHQYLURQPHQWDOO\RYHUEXUGHQHGKLVWRULFDOO\
GLVDGYDQWDJHGFRPPXQLW\DQGLWVIDLOXUHWRSURYLGHVLJQLILFDQFHGHWHUPLQDWLRQVUHJDUGLQJ
DQGIXOODQDO\VLVRIZKROHFDWHJRULHVRILPSDFWVUHQGHULWIXQGDPHQWDOO\LQDGHTXDWH
)XUWKHUWKH'6(,5¶VUHOLDQFHRQYDJXHDQGXQHQIRUFHDEOHPLWLJDWLRQZLOOUHTXLUH
VXEVWDQWLDOUHYLVLRQRIWKHPLWLJDWLRQPHDVXUHVRIDVVRFLDWHGGLVFXVVLRQ,QRUGHUWR
UHVROYHWKHVHLVVXHVWKH3RUWPXVWSUHSDUHDUHYLVHG(,5WKDWZRXOGQHFHVVDULO\LQFOXGH
VXEVWDQWLDOQHZLQIRUPDWLRQGHPDQGLQJUHFLUFXODWLRQ
9,, &21&/86,21

H-98

$VVHWIRUWKDERYHWKH(DJOH5RFN$JJUHJDWHV2DNODQG7HUPLQDO3URMHFW
'6(,5VXIIHUVIURPQXPHURXVGHILFLHQFLHVPDQ\RIZKLFKZRXOGLQGHSHQGHQWO\UHQGHU
LWLQDGHTXDWHXQGHU&(4$7DNHQDVDZKROHWKHGHILFLHQFLHVRIWKH'6(,5QHFHVVLWDWH
H[WHQVLYHUHYLVLRQRIWKHGRFXPHQWDQGUHFLUFXODWLRQIRUSXEOLFFRPPHQW:2(,3
UHVSHFWIXOO\UHTXHVWVWKDWWKH3RUWUHHYDOXDWHWKH3URMHFWDQGPDNHFKDQJHV±HVSHFLDOO\
FRQVLGHULQJGHVLJQDOWHUQDWLYHVDQGDGRSWLQJPLWLJDWLRQDVGLVFXVVHGDERYH±WKDWZRXOG


Id.DW

&(4$*XLGHOLQHV
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UHGXFHWKH3URMHFW¶VLPSDFWVRQWKHDOUHDG\HQYLURQPHQWDOO\RYHUEXUGHQHGFRPPXQLW\RI
:HVW2DNODQG


%HVW5HJDUGV

6+87(0,+$/< :(,1%(5*(5//3



/DXUD'%HDWRQ
EHDWRQ#VPZODZFRP


6DUD$&ODUN
FODUN#VPZODZFRP


3DWULFN/:RROVH\
SZRROVH\#VPZODZFRP






&& 0V0DUJDUHW*RUGRQ:2(,3

%ULDQ%HYHULGJH:2(,3
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Response to Comment H-1
The comment suggests that the DSEIR fails to comply with CEQA.
The DSEIR was prepared in accordance with CEQA Guidelines Section 15163 and Public Resources Code
Sections 21090 and 21166. Also see Master Response 1: Use of Supplemental EIR.
Response to Comment H-2
The comment provides background on the WOEIP. Comment is noted.
Response to Comment H-3
The comment raises concerns regarding significant impacts to the West Oakland community, in
particular increased air pollution, and summarizes project description information.
See Master Response 3: Truck Parking and Container Staging, Master Response 4: Fugitive Dust, Master
Response 5: Community Health Risks from Air Quality Impacts, Master Response 6: Waterside Emissions
Controls, Master Response 8: Consistency with West Oakland Community Action Plan, and Master
Response 9: Stakeholder Engagement and Environmental Justice. Also see Responses to Comments A-2,
A-3, A-6, and A-11.
Response to Comment H-4
The comment summarizes the Port’s rationale for preparation of an SEIR. Comment is noted.
Response to Comment H-5
The comment expresses the position of an EIR functioning as a “document of accountability.”
The Port agrees that the purpose of an EIR is to disclose and consider environmental impacts associated
with an action prior to the Proposed Project’s approval or rejection by local public officials.
Response to Comment H-6
The comment states that the DSEIR violates CEQA by not analyzing and making significance
determinations on whole categories of impacts, including greenhouse gases.
The DSEIR analyzes all of the topics cited, including new resource topics that have been added to the
CEQA Checklist following the completion of the 2002 EIR as Addended. Further, the DSEIR is a
supplemental document that builds upon the 2002 EIR as Addended (see Master Response 1: Use of
Supplemental EIR). Also see Responses to Comments H-15 through H-24 for responses to more specific
comments on this topic.
Response to Comment H-7
The comment states that the DSEIR violates CEQA by not analyzing the changes of operations at the
Richmond Marine Terminal. See Master Response 2: Operations at Richmond Terminal.
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Response to Comment H-8
The comment states that the DSEIR violates CEQA by not adequately analyzing Proposed Project impacts
and mitigation to air quality and health, hazards and hazardous materials, hydrology and water quality,
land use, noise, and transportation. See Responses to Comments H-26 through H-88.
Response to Comment H-9
The comment states that the DSEIR violates CEQA by not adequately analyzing Proposed Project
cumulative impacts. See Responses to Comments H-89 through H-92 and Master Response 7:
Cumulative Impacts.
Response to Comment H-10
The comment states that the DSEIR violates CEQA by not adequately analyzing a reasonable range of
alternatives. See Responses to Comments B-9 and H-93 through H-96.
Response to Comment H-11
The comment states that the DSEIR does not satisfy the basic goals of CEQA, and that the DSEIR must be
revised and recirculated. See Response to Comment B-30.
Response to Comment H-12
The comment requests that the Port analyze all environmental impacts and significance determinations
even if they were not addressed in the 2002 EIR as Addended. See Response to Comment H-6.
Response to Comment H-13
The comment requests that effective and enforceable mitigation measures be adopted as part of the
Proposed Project, specifically regarding air quality effects to the West Oakland community.
The Proposed Project would implement effective and enforceable mitigation measures to reduce air
quality effects to neighboring communities, including West Oakland. Based on input received during the
public comment period, Mitigation Measure ERA AQ-1 was modified to include more specific
performance standards related to the Operations Air Quality Plan to reduce emissions associated with
OGVs, tugs, off-road engines, and off-site haul trucks, as described in Response to Comment A-11.
Response to Comment H-14
The comment requests that the relocation of the Central Concrete plant on Peralta Street to the
Proposed Project site be evaluated as a feasible alternative.
The Proposed Project’s direct impacts from truck trips to and from the concrete plant are addressed in
the revised Mitigation Measure ERA AQ-1 included in Response to Comment A-11 and in the Port’s lease
agreement with the Applicant, which requires that only electric-powered trucks be used for these trips
and that covers be used for these electric trucks.
Under CEQA, the test for feasibility of both alternatives and mitigation measures is whether they are
“capable of being accomplished in a successful manner within a reasonable period of time, taking into
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account economic, environmental, legal, social, and technological factors.” Relocation of the concrete
plant to Port of Oakland property would not meet this feasibility test for several reasons.
Although the Central Concrete plant and the Applicant, Eagle Rock Aggregates, are both U.S. Concrete
subsidiaries, they are separate companies that operate independently from each other. The Central
Concrete plant would need to independently determine if moving to the Proposed Project site or Port
Maritime property would be something that Central Concrete wanted to pursue. Even if both the
Central Concrete plant owner and the Port supported such a relocation, the Port could not relocate the
concrete plant onto Port property in a reasonable period of time. Land use under the Port of Oakland
maritime jurisdiction is limited to water-dependent uses, and concrete plants are not ordinarily
considered water-dependent. Lengthy California State Lands Commission, Bay Conservation and
Development Commission, City, and Port analyses would be required, and might not result in a
determination that the relocation would be legally permissible. In addition, the City is now initiating a
planning effort, which will include the Port and other community stakeholders, to develop policies
regarding industrial preservation and identification of future locations for industrial facilities within the
City. This is expected to be a multi-year effort and it is unknown whether the Port would be identified as
a destination for industrial facilities, such as the concrete plant, that are currently located elsewhere in
Oakland.
It should also be noted that relocation of the Central Concrete plant is not an alternative to the
Proposed Project; it would not achieve any of the objectives identified for the Proposed Project, listed in
Section 2.1 of the DSEIR.
Response to Comment H-15
The comment states that the DSEIR does not analyze whole categories of environmental impacts based
on an incorrect interpretation of CEQA law. See Master Response 1: Use of Supplemental EIR and
Responses to Comments H-16 through H-23.
Response to Comment H-16
The comment states that the DSEIR does not provide significance determinations on whole categories of
impacts, including for the Proposed Project’s PM2.5 impacts.
See Master Response 1: Use of Supplemental EIR. The Proposed Project’s PM2.5 emissions are described
in Section 3.4 of the DSEIR.
The analysis in the 2002 EIR as Addended is considered final and is not subject to reconsideration in this
SEIR. The SEIR augments the 2002 EIR as Addended with information to make it adequate for the project
as revised. The scope of the SEIR is limited to the incremental difference in the environmental impacts
between the OAB Area Redevelopment with the Proposed Project and the redevelopment plan analyzed
in the 2002 EIR as Addended. The adoption of new guidelines for analyzing and evaluating the
significance of data does not constitute new information if the underlying information was otherwise
known or should have been known at the time the EIR was certified. Information about the effects of
PM2.5 and GHG emissions was known at the time the 2002 EIR was certified (and subsequently
addended). Thus, it is appropriate for the SEIR to use the same methodology and thresholds as those
contained in the 2002 EIR as Addended.
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Response to Comment H-17
The comment states that the DSEIR does not provide a significance determination on greenhouse gas
emissions. See Responses to Comments F-16 and H-16.
Response to Comment H-18
The comment states that the DSEIR does not provide information or mitigation on the Proposed
Project’s potential energy impacts.
Section 3.12 of the DSEIR explains that the Proposed Project would not substantially increase the
severity of, or result in a change in, the previously identified less-than-significant energy impact
disclosed in the 2002 EIR as Addended. Also see Response to Comment H-20.
Response to Comment H-19
The comment states that the Proposed Project’s DSEIR omits necessary environmental analysis of
impacts under CEQA.
Applying new significance threshold guidelines to analyzing the OAB Area Redevelopment Plan as
modified by the Proposed Project, as suggested by the comment, would be inconsistent with CEQA’s
supplemental review provisions.
The assertion in the comment that CEQA’s definition of “new information” should vary depending on
whether a supplemental EIR is prepared is not supported by CEQA or its case law.
Response to Comment H-20
The comment requests a new impact analysis for PM2.5, greenhouse gas emissions, and energy impacts
for the changed aspect of the original OAB Redevelopment Plan.
The Proposed Project’s PM2.5 emissions are described in Section 3.4.4 of the DSEIR. The Proposed
Project’s GHG emissions are described in Sections 3.4.4 and 3.6.3 of the DSEIR. The Proposed Project’s
energy usage effects are described in Section 3.12.3 of the DSEIR.
The appropriate use of a supplemental EIR is discussed in Master Response 1: Use of Supplemental EIR.
Consistent with CEQA’s subsequent review provisions, the DSEIR analyzes the differences in
environmental impacts between the OAB Area Redevelopment with the Proposed Project and the
redevelopment plan considered in the 2002 EIR as Addended.
Also see Response to Comment H-16.
Response to Comment H-21
This comment claims that by avoiding significance determinations, the Port is absolving itself of
identifying mitigation.
As described in Section 3.4 of the DSEIR, there would be no change in the severity of the cancer risks and
greenhouse gas emissions from operation of the Proposed Project, even under new BAAQMD
thresholds. Further, as described in both Section 3.4 and 3.6, equipment and truck emissions, including
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GHG emissions, from the Proposed Project are comparable to the emissions that would be expected if
the site were used as a container terminal as assumed in the 2002 EIR as Addended.
The DSEIR does not absolve itself of any attempt to identify mitigation for these impacts. Instead, it
applies Mitigation Measures SCA AIR-1 and SCA AIR-2 from the 2002 EIR as Addended, as well as two
new mitigation measures (ERA AQ-1 and ERA AQ-2) specifically tailored to the characteristics of the
Proposed Project. As mentioned in Response to Comment A-11, Mitigation Measure ERA AQ-1 has been
further clarified based on input received during the public comment period.
Also see Master Response 1: Use of Supplemental EIR and Response to Comment H-16.
Response to Comment H-22
The comment states that due to the Proposed Project’s substantial change in use and associated air
quality impacts, a subsequent EIR would be the appropriate CEQA document as opposed to a
supplemental EIR.
See Master Response 1: Use of Supplemental EIR and Response to Comment H-16.
Response to Comment H-23
The comment restates the assertion that adequate impact analyses are not provided in the DSEIR for
several impact topics. See Response to Comment H-20.
Response to Comment H-24
The comment states that the DSEIR must be revised and recirculated. See Response to Comment B-30.
Response to Comment H-25
The comment states that the relocation of the existing Richmond Marine Terminal to the Proposed
Project site is a foreseeable consequence of the Proposed Project and that the impacts to Richmond
Terminal operations should be addressed in the DSEIR.
See Master Response 2: Operations at Richmond Terminal.
Response to Comment H-26
The comment states that the discussion of the Proposed Project’s environmental impacts in the DSEIR is
deficient and not based on facts. See Response to Comment H-6.
Response to Comment H-27
The comment states that an EIR must identify feasible mitigation measures that are effective and
enforceable and that would substantially lessen the significant environmental effects.
See Response to Comment A-11 regarding clarifying changes made to Mitigation Measure ERA AQ-1.
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Response to Comment H-28
The comment states that the DSEIR does not adequately analyze and mitigate Proposed Project impacts
on air quality, especially to the West Oakland community.
Air quality impacts are thoroughly analyzed in Section 3.4 of the DSEIR. See Master Response 4: Fugitive
Dust, Master Response 5: Community Health Risks from Air Quality Impacts, Master Response 8:
Consistency with West Oakland Community Action Plan. Also see Responses to Comments A-2, A-3, A-6,
and A-11.
Response to Comment H-29
The comment states that describing the Proposed Project’s environmental setting is important for
setting up the baseline for evaluating the Proposed Project’s environmental impact and also notes that
Project impacts on the West Oakland community should be carefully analyzed due to the sensitive
environment.
See Responses to Comments B-14, B-15, and H-28.
Response to Comment H-30
The comment requests that additional information describing the West Oakland community and existing
air pollution be added to the DSEIR. See Responses to Comments B-14 and B-15.
Response to Comment H-31
The comment provides background information and statistics on the West Oakland community and the
existing burdens that are experienced. Comment is noted.
Response to Comment H-32
The comment states that the DSEIR must be revised to provide the additional information on the West
Oakland community and existing environmental effects provided in the preceding comment. See
Responses to Comments B-14 and B-15.
Response to Comment H-33
The comment suggests that the DSEIR analysis is inconsistent with the Lotus v. Department of
Transportation court case, avoids disclosing the full scope of Proposed Project impacts, and fails to
consider other possible mitigations that would be more effective.
The DSEIR meets the standard of analysis under CEQA and analyzes impacts before and after application
of SCA and mitigation measures identified in the 2002 EIR as Addended, as well as new mitigation
measures identified in the DSEIR.
In Lotus v. Department of Transportation, the court held that the EIR entirely failed to analyze whether
the highway improvement project’s impacts on adjacent redwood trees would be significant. The court
explained that the EIR’s flaws were twofold: it failed to identify any standard of significance for analyzing
the project’s impacts to redwood trees, and it improperly treated mitigation measures as part of the
project description. Those measures—including site restoration, invasive plant removal, special
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construction equipment, and tree watering—were designed to minimize or offset the project’s impacts
to redwood trees.
The DSEIR does not have the flaws that the court identified in the Lotus case. The proposed lease
requires that at least 25% of vessel calls meet Tier 2 or better emission standards. As explained in
Section 3.4 of the DSEIR, the Port imposed this requirement in the lease in part to help implement
Strategy 64 in the WOCAP (Implement Clean Ship Program) and Control Measure TR20 in the BAAQMD
2017 CAP (Ocean Going Vessels). As a negotiated term in the lease between the Port and Applicant, it is
an integral part of the Proposed Project. This requirement is unlike the mitigation measures in the Lotus
case, which were specific construction techniques and post-construction measures that were designed
to minimize or offset the project’s impacts. In addition, unlike in Lotus, the DSEIR contains standards of
significance and analyzes whether the Proposed Project’s impacts would be significant.
Since the DSEIR was published and based on the comments received on the DSEIR, the proposed Tier 2
lease requirement discussed in the DSEIR was modified so that in addition to the requirement that at
least 25% of vessel calls will meet Tier 2 or better emission standards in the first and second year of the
lease, 30% of vessels calls will be Tier 2 in lease years 3 through 12, and 40% of vessel calls will be Tier 2
during the remaining lease years if the lease is extended (as described in Master Response 6: Waterside
Emissions Controls). These terms are stated in the Proposed Project lease and will therefore be legally
binding if the Port approves the Proposed Project. Both the Port Maritime Division and Port Attorney’s
Office coordinate on ensuring and enforcing lease terms.
As explained in Section 3.4, the DSEIR conservatively assumes for its analysis that 25% of vessel calls
would meet Tier 2 emission standards and that 75% of vessel calls would be made by Tier 0 vessels,
even though vessels serving the Proposed Project are expected to have a range of engines ranging from
Tier 0 to Tier 1 to Tier 2. Emissions in future years with the revised lease terms would decrease from the
peak average daily emissions reported assuming 25% of vessel calls are Tier 2.
The concerns raised in the comment about information disclosure are addressed in the DSEIR. The DSEIR
includes information about air emissions both with and without the lease requirement. As explained in
Section 3.4 of the DSEIR, requiring 25% of vessel calls to meet Tier 2 or better emission standards would
reduce NOx emissions by 6% compared to what those emissions would be if all calls were made by Tier 0
vessels. More detailed information is presented in Table 19 in DSEIR Appendix C, Air Quality and
Greenhouse Gas Analysis, which summarizes emissions on a per voyage basis for representative Tier 0
and Tier 2 vessels that are anticipated to be used for the Proposed Project. For informational purposes,
new Table 32 below was prepared to show the OGV emissions if all 48 vessel calls were Tier 0 engines. In
addition, new Table 33 below was prepared to show the total average daily emissions if using Tier 0
engines compared to the CEQA significance thresholds. As shown in new Table 3-3 below, the
significance determination would not change even if all Tier 0 OGVs were used, as only the NOx
threshold would be exceeded and no other pollutant emissions would be close to exceeding the average
daily thresholds.
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Table 32. OGV Emissions Summary – 100% Tier 0
Category

ROG

CO

NOx

PM10 PM2.5

SOx

CO2

CH4

N2O

DPM

Transit (Inbound 1.04
and Outbound)

1.81

22.85

0.24

0.22

0.53

840.06

0.02

0.04

0.239

Maneuvering
(Inbound and
Outbound)

0.13

0.22

2.92

0.03

0.03

0.08

131.01

0.00

0.01

0.031

Hotelling

1.15

2.42

30.31

0.42

0.39

1.03

1,636.84

0.02

0.08

0.395

Total

2.32

4.45

56.09

0.70

0.65

1.64

2,607.92

0.04

0.13

0.666

ROG = reactive organic gas; CO = carbon monoxide; NOx = nitrogen oxide; PM10 = particulate matter with a
diameter less than 10 microns; PM2.5 = particulate matter with a diameter less than 2.5 microns; SOx = sulfur
oxide; CO2 = carbon dioxide; CH4 = methane; N2O = nitrous oxide; DPM = diesel particulate matter

Table 33. OGV Average Daily Emissions (lb/day)
Source Name

ROG

CO

NOx

PM10

PM2.5

SOx

OGV Transit and Maneuvering

7.52

12.97

165.20

1.78

1.64

3.91

OGV Hotelling

7.36

15.54

194.33

2.72

2.51

6.58

BAAQMD 1999 Threshold of Significance (lb/day)

80

N/A

80

N/A

N/A

N/A

Exceed 1999 BAAQMD Thresholds?

No

N/A

Yes

N/A

N/A

N/A

BAAQMD 2011/2017 Thresholds of Significance

54

N/A

54

82

54

N/A

Exceed 2011/2017 BAAQMD Thresholds?

No

N/A

Yes

No

No

N/A

lb = pounds\; ROG = reactive organic gas; CO = carbon monoxide; NOx = nitrogen oxide; PM10 = particulate matter
with a diameter less than 10 microns; PM2.5 = particulate matter with a diameter less than 2.5 microns; SOx =
sulfur oxide

For purposes of the air quality and greenhouse gas analysis in the DSEIR, the Port considered three
vessels that are anticipated to be the primary vessels used for the Proposed Project (HH Jackman, CSL
Tecumseh, and Sheila Ann). As explained in Section 2.1 of DSEIR Appendix C, these three vessels were
used in the analysis as representative vessels that the Proposed Project would use, even though not all
calls may use these specific vessels. The actual vessels are expected to be similar to these vessels in size
and other characteristics. Thus, the CSL Tecumseh is not the only Tier 2 vessel that could be used for the
Proposed Project. If the CSL Tecumseh goes out of service, no increased emissions would be expected,
because the Applicant would still be responsible for complying with the lease requirement that a
percentage (escalating during the lease term) of vessel calls meet Tier 2 or better emission standards,
and the Applicant’s expected vessel carrier (CSL Group, Inc.) has other Tier 2 vessels that could be used
to meet the lease requirement.
The concern expressed in the comment that the DSEIR does not address mitigation to reduce the
Proposed Project’s OGV emissions does not account for Mitigation Measure ERA AQ-1. This mitigation
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measure requires the Applicant to prepare and implement an Operations Air Quality Plan, which the
Port must review and approve both prior to the beginning of Proposed Project operations and every
year thereafter. After the DSEIR was released, the Port modified this mitigation measure to reflect the
BAAQMD requirement that OGV and tug NOx emissions be offset with BAAQMD-eligible ECRs at a ratio
of 1.15:1.0 (see Response to Comment A-11).
Response to Comment H-34
This comment states that the DSEIR fails to discuss any relevant connection between implementation of
the Proposed Project and general health effects, including effects associated with exposure to airborne
crystalline silica.
Health effects associated with crystalline silica are discussed in the Health Risk Assessment (see FSEIR
Volume 2, Appendix D, Health Risk Assessment for the Draft SEIR) and in Section 3.7 of the DSEIR. Also
see Response to Comment B-19.
Response to Comment H-35
The comment states that the DSEIR does not discuss relevant health effects related to ozone, PM10,
PM2.5, and DPM.
Health effects related to other pollutants including ozone, PM10, PM2.5, and DPM are discussed in
Section 3.4 of the DSEIR. Also see Response to Comment B-19 and Master Response 5: Community
Health Risks from Air Quality Impacts.
Response to Comment H-36
The comment cites the Sierra Club v. County of Fresno court case and states that the Proposed Project
does not link air quality emissions to health effects.
See Master Response 5: Community Health Risks from Air Quality Impacts and Response to Comment
B-19.
Response to Comment H-37
The comment states that the DSEIR does not provide a complete consistency analysis of the Proposed
Project with applicable air quality plans.
See Section 3.4 of the DSEIR, which discusses Proposed Project consistency with the BAAQMD 2017 CAP,
Port of Oakland 2020 and Beyond Plan, and the WOCAP. Also see Master Response 8: Consistency with
West Oakland Community Action Plan.
Response to Comment H-38
The comment states that the DSEIR does not provide sufficient detail on how compliance with the
measures of the BAAQMD 2017 CAP will be enforced and that these measures are not mentioned
anywhere else in the DSEIR.
Section 3.4 of the DSEIR explains that the Proposed Project would comply with applicable BAAQMD
2017 CAP control measures for stationary sources and transportation. The Proposed Project’s mitigation
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measures would ensure that applicable BAAQMD 2017 CAP control measures are followed. Further,
many of the CAP measures addressed by the Port in its 2020 and Beyond Plan include regular review to
determine feasibility in the future. Finally, compliance with BAAQMD control measures would be
enforced through the BAAQMD Authority to Construct and Permit to Operate.
Also see Response to Comment A-11 and Master Response 4: Fugitive Dust.
Response to Comment H-39
The comment states that the DSEIR air quality section does not discuss the Proposed Project’s
consistency with the Port’s 2020 and Beyond Plan’s Intermediate-Term Equipment and Infrastructure
Goals, including deploying zero-emission drayage trucks.
Consistency with the Port’s 2020 and Beyond Plan is discussed in Section 3.4 of the DSEIR. Zero emission
trucks are part of the Port’s 2020 and Beyond Plan. See Response to Comments A-1, A-11, and H-62.
Additionally, all trucks traveling from the Proposed Project site to the Central Concrete plant in West
Oakland would be zero emission.
Also see Responses to Comments A-1 and A-12.
Response to Comment H-40
The comment states that the DSEIR does not discuss consistency with the WOCAP goal of protecting and
improving community health in West Oakland. See Master Response 8: Consistency with the West
Oakland Community Action Plan.
Response to Comment H-41
The comment states that the DSEIR does not explain how the Proposed Project would be consistent with
applicable air quality measures related to DPM, PM2.5, and cancer in the WOCAP. See Master
Response 8: Consistency with the West Oakland Community Action Plan.
Response to Comment H-42
The comment states that the DSEIR does not address how the displacement of truck parking at the
Proposed Project site would be consistent with the WOCAP implementing strategy #26 to establish
permanent locations for parking and staging for Port related trucks.
See Master Response 3: Truck Parking and Container Staging.
Response to Comment H-43
The comment states that the DSEIR must correct deficiencies in its analysis of the Proposed Project’s
consistency with applicable air quality plans.
See Master Response 8: Consistency with the West Oakland Community Action Plan. Also see Section
3.4.4 of the DSEIR.
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Response to Comment H-44
The comment states that the air quality analysis does not provide adequate mitigation measures to
mitigate the Proposed Project.
See Response to Comment A-11 and Master Response 4: Fugitive Dust.
Response to Comment H-45
The comment states that the DSEIR does not provide any feasible mitigation measures beyond changes
to Port vehicles.
See Response to Comment A-11 and Master Response 4: Fugitive Dust.
Response to Comment H-46
The comment states that the DSEIR does not make significance determinations for the Proposed
Project’s PM2.5 or cancer risk.
See Responses to Comments H-16, H-20, and H-21.
Response to Comment H-47
The comment states that Mitigation Measure ERA AQ-1 as written in the DSEIR defers mitigation.
Mitigation Measure ERA AQ-1 was modified to more clearly define performance standards required for
each category of emissions including BAAQMD permitted sources, OGVs and tugs, off-road equipment
used onsite, and material hauling vehicles. See Response to Comment A-11.
Response to Comment H-48
The comment states that the DSEIR does not explain the reason for preparing the mitigation plan after
approval of the Proposed Project. See Response to Comment H-47.
Response to Comment H-49
The comment states that Mitigation Measure ERA AQ-1 as written in the DSEIR does not identify
performance standards and is not enforceable. See Response to Comment H-47.
Response to Comment H-50
The comment states that Mitigation Measure ERA AQ-1 as written in the DSEIR does not address air
quality effects from OGVs, tugs, off-site trucks, or aggregate stockpiles. See Response to Comment H-47.
Response to Comment H-51
The comment states that Mitigation Measure ERA AQ-2 is vague regarding the use of non-Tier 4
equipment and does not provide for oversight of the Applicant’s decisions.
As described in Section 3.4 of the DSEIR, Mitigation Measure ERA AQ-2 identifies a performance
standard requiring all Tier 4 off-road construction equipment, with the possible exception of limited
categories of equipment (potentially including vibratory jackhammers and concrete saws) for which
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suitable Tier 4 equipment may not be available. During construction, the Port would require reporting of
compliance with applicable mitigation measures and SCA of the Proposed Project-specific Mitigation and
Monitoring Reporting Plan (MMRP) and to provide additional documentation to the Port as needed. The
Port’s Engineering and Environmental departments would ensure and enforce compliance during
construction.
Response to Comment H-52
The comment suggests requiring shore power facilities to mitigate air quality and health impacts of the
Proposed Project. See Master Response 6: Waterside Emissions Controls.
Response to Comment H-53
The comment suggests requiring a program to adapt vessels to use shore power or a USEPA-verified
exhaust capture and control system. See Master Response 6: Waterside Emissions Controls.
Response to Comment H-54
The comment suggests requiring all tugs and OGVs to be equipped with Tier 4 or cleaner engines. See
Master Response 6: Waterside Emissions Controls.
Response to Comment H-55
The comment suggests relocating the Central Concrete plant to the Proposed Project site. See Response
to Comment H-14.
Response to Comment H-56
The comment suggests spraying down trucks and requiring load covering prior to exiting the Proposed
Project site. See Master Response 4: Fugitive Dust.
Response to Comment H-57
The comment suggests setting emission standards for control of dust from aggregate storage and
transfer that must be met through watering and covering. See Master Response 4: Fugitive Dust.
Response to Comment H-58
The comment suggests that real-time perimeter air quality monitoring should be conducted and that the
DSEIR should identify response actions when exceedances are detected. See Response to Comment C-2.
Response to Comment H-59
The comment suggests that all service equipment used at the Proposed Project site should have zero
emissions. See Response to Comment A-12.
Response to Comment H-60
The comment suggests that the Port develop and implement a program to ensure all heavy-duty trucks
entering the Proposed Project area are zero emissions by 2030. See Responses to Comments A-1 and
A-12.
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Response to Comment H-61
The comment suggests that the Port work with the City to modify weight and axle limits on adjacent
streets to accelerate the adoption of electric tractors at the Port.
Modifying the weight and axle limits on Maritime Street, Seventh Street, and Middle Harbor Boulevard
is not required for the Proposed Project and is outside of the scope of the Proposed Project and thus is
not considered a feasible mitigation measure. The use of electric trucks for the route between the
Proposed Project Site and the Central Concrete plant has been added to the revised Mitigation
Measures ERA AQ-1 (see Response to Comment A-11). The Port’s 2020 and Beyond Plan includes
strategies and process to address the Port’s transition to zero emission drayage trucks (see Response to
Comment A-1, A-11, B-14 and H-62.
Response to Comment H-62
The comment suggests that the Port set a goal to use at least 100 electric tractors in the Port area by
2023.
Implementing this emissions reduction strategy is outside of the scope of the Proposed Project and is
thus not considered a feasible mitigation measure. The 2020 and Beyond Plan is the Port’s master plan
for achieving zero-emission Seaport operations through changes in equipment, operations, fuels, and
infrastructure. The 2020 and Beyond Plan framework outlines several steps to determining feasibility
including assessing exposure reduction, affordability, cost-effectiveness, commercial availability,
operational feasibility, acceptability, and need. See Response to Comments A-1, A-11, and H-62.
Response to Comment H-63
The comment suggests that all tugs and harbor crafts be required to be upgraded to use alternative
power systems and renewable/low emission fuels. See Master Response 6: Waterside Emissions
Controls.
Response to Comment H-64
The comment suggests that the Port identify a community liaison who can be contacted regarding any
air quality concerns during Proposed Project operation. See Master Response 9: Stakeholder
Engagement and Environmental Justice, which includes a discussion of plans to initiate a Seaport
Stakeholder Group.
Response to Comment H-65
This comment states that the hazards and hazardous materials section of the DSEIR does not adequately
analyze hazardous impacts related to respirable crystalline silica. See Response to Comment B-19.
Response to Comment H-66
The comment states that the DSEIR’s reliance on existing hazardous materials regulations does not
necessarily mean that the Proposed Project would not have a significant impact on the environment
associated with release of hazardous materials during construction or operation.
The Proposed Project’s potential impacts related to the release of hazardous materials are addressed in
Section 3.7 of the DSEIR, which does not merely cite applicable regulatory requirements, but also
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explains how those regulations would prevent any substantial hazard to the public or the environment.
The DSEIR explains the Small Project SWPPP, the construction best management practices and other
measures that are required under the cited regulations. With respect to crystalline silica, the
explanation is based on OSHA standards, which require maintaining stockpiles at a moisture content of
1% to 8% (depending on the aggregate size) to maintain dust below action levels for on-site employees,
with accompanying monitoring requirements and corrective actions if any standard is not met. See page
3.7.7 of the DSEIR and Responses to Comments B-19 and G-15.
Response to Comment H-67
The comment claims that the DSEIR lacks sufficient analysis to support the conclusion that the Proposed
Project would not violate any water quality standards or waste discharge requirements.
The Proposed Project’s potential impacts to hydrology and water quality are addressed in Section 3.8 of
the DSEIR. Pursuant to CEQA, the Proposed Project would adhere to applicable DTSC, USEPA, OSHA,
California Occupational Safety and Health Administration (Cal/OSHA), Alameda County Department of
Environmental Health (ACDEH), and California State Water Resources Control Board (SWRCB)
regulations and permits (i.e., Industrial General Permit), local discharge permits (i.e., EBMUD), the Small
Project SWPPP, and SCA. Thus, through compliance with these permits and measures, the Proposed
Project would not violate any water quality standards or waste discharge requirements and impacts
would be less than significant.
Response to Comment H-68
The comment states the DSEIR does not adequately analyze water quality impacts during Proposed
Project construction, instead relying on applicable regulations and permit requirements.
As described in Section 3.8 of the DSEIR, construction activities have the potential to impact water
quality from ground disturbance and the use of hazardous materials. To reduce potential impacts to
water quality during construction, the Applicant would be required to prepare a Small Project SWPPP as
part of the Port Development Permit application, which requires the implementation of BMPs to reduce
and/or prevent impacts to water quality.
Large construction projects that have a high likelihood of impacting water quality are required by the
State Water Board to achieve coverage under the Construction General Permit or other Waste Discharge
Permit. The Proposed Project is small enough that the State does not deem to need that level of
coverage; however, the Port requires that all projects on Port property demonstrate the project risk to
water quality and present a Small Project Storm Water Pollution Prevention Plan (SWPPP) in order to
plan and prevent for water quality impacts. The Small Project SWPPP would require implementation of
erosion and sediment control BMPs and good housekeeping BMPs to reduce impacts associated with
construction. The Port uses industry standards in the California Stormwater Quality Association (CASQA)
BMP Handbook to review and require BMPs in the Small Project SWPPP. The Small Project SWPPP
process includes requirements to analyze all project-related pollution sources, including common
construction issues such as sediment, material storage & handling, vehicle fluids, hazardous materials,
trash, and spill response. The Port reviews the Small Project SWPPP and requires that each projectrelated pollution source has a site Best Management Practice in place to prevent that source from
encountering stormwater or leaving the site prior to approval. Additionally, the Port requires that all
projects include storm drain spill protection devices within 50 feet or downstream of active construction
activities. The Port Stormwater Ordinance holds that any violation of or failure to implement the
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required SWPPP constitutes a violation of the Port ordinance, and the Port enforces on violations to the
submitted SWPPP, should they occur. By being required to go through the Small Project SWPPP review,
approval, and implementation process, the Proposed Project would effectively reduce and/or prevent
impacts to water quality during construction. Thus, the Proposed Project would not violate any water
quality standards or waste discharge requirements during construction and impacts would be less than
significant.
Response to Comment H-69
The comment states the DSEIR does not adequately analyze water quality impacts during Proposed
Project operation.
As described in Section 3.8 of the DSEIR, the aggregate piles associated with the Proposed Project would
be a potential source of additional sediment loads compared to the previous container cargo use
analyzed in the 2002 EIR as Addended; however, other pollutant loads (i.e., oil, grease, and lubricant
from equipment) would similarly be present during Proposed Project operation. To prevent these loads
from entering the storm drain system and receiving waters, a subsurface HDS system (or other approved
stormwater vault treatment system5) would filter out sediment and other pollutants from runoff
originating from the subwatersheds of the site that contain aggregate piles, including crystalline silica
from the aggregate piles, prior to being conveyed to the storm drain outfalls at Berth 20 and Berth 10.
Additionally, a sweeper or other pre-treatment would be applied prior to runoff entering a bioretention
treatment basin on the eastern portion of the site across from the scale house (i.e., where there are no
aggregate piles). The bioretention basin itself would reduce sediment and other pollutants (e.g.,
lubricants, fuels) from discharging into the storm drain system. Runoff from the western portion of the
site (i.e., where there are no aggregate piles), was previously described in the DSEIR as being conveyed
to a stormwater retention pond intended for excess water storage for onsite use.
Following publication of the DSEIR, the Applicant has elected to utilize EBMUD recycled water as a
secondary water source to ship hold water stored onsite; therefore, runoff from the western portion of
the site (i.e., where there are no aggregate piles) would also be treated by a subsurface HDS system
instead of collected in stormwater retention pond. Finally, the Proposed Project would be required to
prepare an on-site operational SWPPP under the Industrial General Permit compliance requirement,
which would include assessment of potential pollutant sources from industrial activities and periodic
monitoring to determine the effectiveness of stormwater treatment practices. Thus, with these
post-construction measures, water quality impacts associated with operation of the Proposed Project
would be reduced.
As described in Chapter 4, Revisions to the Draft Supplemental Environmental Impact Report, of this
volume, these modifications have been incorporated into the FSEIR Project Description as follows:
Runoff originating from the western portion of the site (i.e., where there are no aggregate piles)
would enter a 57,600-gallon stormwater retention pond flow through subsurface HDS, which

5

Stormwater treatment system to follow Basic Treatment per the Washington Department of Ecology Technology
Assessment Protocol – Ecology (TAPE): https://ecology.wa.gov/Regulations-Permits/Guidance-technicalassistance/Stormwater-permittee-guidance-resources/Emerging-stormwater-treatment-technologies.
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would filter out sediment and other pollutants prior to being conveyed to the storm drain
outfalls located at Berth 20 and Berth 10.
Response to Comment H-70
The comment states that the DSEIR does not include an analysis on the effectiveness of the HDS,
bioretention system, or retention pond in reducing water quality impacts.
The subsurface HDS (or other approved stormwater vault treatment system6) system would treat runoff
associated with the aggregate piles on the western portion of the Proposed Project site. HDS systems
are effective in removing particles 50 microns or larger (e.g., gravel and sand) and can remove up to
100% of pollutants depending upon the pollutant and flow rate (Contech 2021). Further, the Applicant
follows ASTM C33, which specifically requires that all material passing 75 microns not exceed 3% (in the
last two years, the Applicant has determined this has been 1.1% and 1.2% respectively). The
bioretention treatment basin would treat runoff from the eastern portion of the Proposed Project site
where there are no aggregate piles. Bioretention treatment basins have been shown to be effective in
removing sediment, metals, organics, and bacteria (CASQA 2003) and would be required under the
Port’s Phase II MS4 Permit. The bioretention treatment basin would be designed per the Port’s
Post-Construction Design Manual and subject to Port approval to treat the site’s Regulated Arfea of
replaced impervious surface. The retention pond was originally included in the Proposed Project as a
means of providing additional water for dust control during Proposed Project operations. Following
publication of the DSEIR, the Applicant has elected to utilize EBMUD recycled water as a secondary
water source to ship hold water stored onsite for dust control during Proposed Project operations.
Runoff from the western portion of the site (i.e., where there are aggregate piles) would also be treated
by a subsurface HDS system.
Thus, the HDS system was selected to treat stormwater runoff from the Proposed Project site for its
ability to remove sediment and other pollutants from stormwater runoff. The bioretention treatment
basin is a state permitting requirement.
Response to Comment H-71
The comment states that the DSEIR does not adequately analyze water quality impacts from erosion or
siltation associated with the Proposed Project. See Responses to Comments H-68 through H-70.
Response to Comment H-72
The comment states that the DSEIR does not adequately analyze impacts from stormwater runoff. See
Responses to Comments H-68 through H-70.

6

Stormwater treatment system to follow Basic Treatment per the Washington Department of Ecology Technology
Assessment Protocol – Ecology (TAPE) https://ecology.wa.gov/Regulations-Permits/Guidance-technicalassistance/Stormwater-permittee-guidance-resources/Emerging-stormwater-treatment-technologies.
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Response to Comment H-73
The comment states that the DSEIR does not adequately discuss consistency with the goals and
objectives of the West Oakland Specific Plan or increased air pollution and related health effects
associated with implementation of the Proposed Project.
See Master Response 4: Fugitive Dust, Master Response 5: Community Health Risks from Air Quality
Impacts, and Master Response 8: Consistency with the West Oakland Community Action Plan.
Response to Comment H-74
The comment states that the DSEIR does not provide an energy impacts analysis required by CEQA. See
Response to Comment H-18.
Response to Comment H-75
The comment states that the Proposed Project would result in significant truck traffic, including truck
traffic to the Central Concrete plant, requiring a consistency analysis with the West Oakland Specific
Plan. See Response to Comment A-2.
Response to Comment H-76
The comment states that the DSEIR does not provide an updated environmental setting for noise and
relies on outdated information from the 2002 EIR as Addended.
The dominant sources of noise on the Proposed Project site are traffic, Port operations, railroad, and
Bay Area Rapid Transit (BART), which are the same sources of noise identified in the 2002 EIR as
Addended. Thus, because the Port has continued to develop the surrounding area in a manner
consistent with the 2002 EIR as Addended and because the existing conditions related to noise sources
have not changed substantially from the regional and local setting of the 2002 EIR as Addended, the
environmental setting from the 2002 EIR as Addended was summarized in the DSEIR. Also see Master
Response 1: Use of Supplemental EIR.
Response to Comment H-77
The comment states that the DSEIR does not discuss or quantify vibration generated from the Proposed
Project.
As described in Section 3.10 of the DSEIR, the operation of heavy construction equipment and pile
driving during construction could result in groundborne vibration impacts. Vibration may also be
generated during operational activities. Due to the existing surrounding Port operations, distance to the
nearest residential land use with intervening structures and existing sound barriers, and with
implementation of SCA, vibration generated during construction and operation would not substantially
increase above the existing condition, which was analyzed in the 2002 EIR as Addended.
Response to Comment H-78
The comment states that the DSEIR does not adequately describe how Mitigation Measure ERA TRANS-1
would achieve Level of Service (LOS) C at the intersection of Maritime Street and 17th Street, and
further that the DSEIR improperly defers implementation with no performance standards.
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Mitigation Measure ERA TRANS-1 involves optimizing signal timing for the p.m. peak hour at the
Maritime Street/17th Street intersection to reduce LOS impacts to acceptable levels from operation of
the Proposed Project. To implement this measure, the Port would ensure that the Applicant submits
Plans, Specifications, and Estimates (PS&E) to the City’s Transportation Engineering Division and Caltrans
for review and approval. Mitigation Measure ERA TRANS-1 would be effective in reducing traffic impacts
to the local intersection as described in Section 3.11 of the DSEIR. Modelling was performed for signal
timing optimization and results indicated that the LOS would be reduced to LOS C with 32.7 seconds of
delay (see Optimized Signal Timing at Maritime St./17th Street Intersection in DSEIR Appendix F,
Transportation Technical Appendix).
Response to Comment H-79
The comment states that Mitigation Measure ERA TRANS-1 defers mitigation and contains no assurance
that the measure will be effective in optimizing the signal at the Maritime Street/17th Street
intersection to reduce the LOS impact associated with the Proposed Project. See Response to Comment
H-78.
Response to Comment H-80
The comment states that the transportation section does not adequately analyze the Proposed Project’s
impacts on parking in surrounding neighborhoods See Master Response 3: Truck Parking and Container
Staging.
Response to Comment H-81
The comment states that the Proposed Project does not adequately analyze Proposed Project-displaced
parking impacts. See Master Response 3: Truck Parking and Container Staging.
Response to Comment H-82
The comment states that the DSEIR does not adequately analyze the environmental impacts associated
with displacement of the AMS operation. See Master Response 3: Truck Parking and Container Staging.
Response to Comment H-83
The comment states that the DSEIR does not analyze indirect environmental impacts, including to air
quality, noise, and traffic associated with the displacement of the 18 acres of AMS uses. See Master
Response 3: Truck Parking and Container Staging.
Response to Comment H-84
The comment states that the Proposed Project would remove 18 acres of AMS that are needed to
support the Port’s anticipated growth through 2050. See Master Response 3: Truck Parking and
Container Staging.
Response to Comment H-85
The comment states that the DSEIR assumes that all displaced parking, staging, and AMS uses from the
Proposed Project could be accommodated at the Roundhouse and/or Howard Terminal without
providing evidence of this claim. See Master Response 3: Truck Parking and Container Staging.
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Response to Comment H-86
The comment states that the DSEIR does not analyze whether the Roundhouse or Howard Terminal sites
have sufficient space for the displaced AMS uses. See Master Response 3: Truck Parking and Container
Staging.
Response to Comment H-87
The comment states the DSEIR should identify other possible locations where parking and AMS uses can
be relocated besides the Roundhouse and Howard Terminal sites. See Master Response 3: Truck Parking
and Container Staging.
Response to Comment H-88
The comment states that the DSEIR did not adequately analyze parking impacts resulting from displaced
truck parking, container storage, and staging. See Master Response 3: Truck Parking and Container
Staging.
Response to Comment H-89
The comment notes that the cumulative impact analysis included in the DSEIR should be revised to
comply with CEQA so that the Proposed Project is analyzed in comparison to reasonably foreseeable
past, present and future projects. See Master Response 7: Cumulative Impacts.
Response to Comment H-90
The comment states that the cumulative air quality analysis does not state the health effects associated
with an increase in air pollution.
See Master Response 4: Fugitive Dust, Master Response 5: Community Health Risks from Air Quality
Impacts, and Master Response 7: Cumulative Impacts.
Response to Comment H-91
The comment states that the DSEIR does not provide information on greenhouse gas emissions. See
Master Response 7: Cumulative Impacts.
Response to Comment H-92
The comment states that the DSEIR does not address cumulative impacts associated with hydrology and
water quality and transportation. See Master Response 7: Cumulative Impacts.
Response to Comment H-93
The comment states that the DSEIR alternatives analysis is not adequate. See Response to
Comment B-9.
Response to Comment H-94
The comment states that the DSEIR dismisses alternatives involving installation of shore power and
installation of an emissions capture-and-control system for being economically infeasible without
evaluating potential funding assistance.
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See Response to Comment B-9 and Master Response 6: Waterside Emissions Controls.
Response to Comment H-95
The comment states that the DSEIR alternatives analysis should be revised to more clearly compare the
alternatives’ environmental impacts, particularly Alternative 1, Stockpile Storage in a Building, against
the impacts of the Proposed Project.
In addition to the No Project Alternative, Section 5.6 of the DSEIR compares the Proposed Project with
Alternative 1 with a focus on air quality impacts because all other environmental effects associated with
operations under Alternative 1 would essentially be the same as the Proposed Project. The Port
acknowledges that the emissions of PM2.5 could be approximately 22% less under Alternative 1;
however, the cost associated with designing and constructing a warehouse style building of the
magnitude required for the Proposed Project would exceed the estimated Proposed Project cost by
approximately 2.5 times, making it economically infeasible to implement. Also see Response to
Comment B-9 for a discussion of the alternatives analysis that was performed for the Proposed Project.
Response to Comment H-96
The comment requests that the relocation of the Central Concrete plant to the Proposed Project site be
evaluated as a feasible alternative to the Proposed Project. See Response to Comment H-14.
Response to Comment H-97
The comment states that the DEIR must be recirculated due to substantial revision to the impact
analyses and mitigation.
See Response to Comment B-30. As evidenced in the responses provided to Letter H comments, as well
as the responses to all the other comment letters, the Port has not identified any significant new
information meeting the criteria for recirculation of the DSEIR.
Response to Comment H-98
The comment states that there are numerous deficiencies in the DSEIR necessitating revision and
recirculation of the DSEIR.
See Responses to Comments H-14, H-52 through H-64, and H-97.
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Letter I: West Oakland Environmental Indicators Project (January 8, 2021)

Annotated Comment Letter I

West Oakland Environmental Indicators Project
Public Comments
Draft Supplemental Environmental Impact Report
EAGLE ROCK AGGREGATES OAKLAND TERMINAL PROJECT
Prepared by West Oakland Environmental Indicators Project
January 8, 2021
The West Oakland Environmental Indicators Project, the premier environmental justice
organization in West Oakland, along with the undersigned residents and organizations is
pleased to submit these public comments for inclusion in the record.

I-1

CONTEXT
West Oakland is an area of approximately six square miles, surrounded on all sides by three
urban freeways: I-980, I-580, and I-880. The latter, Interstate 880, is one of the most congested
freeways in the region and carries the bulk of freight related traffic. I-880 lies upwind of many
residential areas in West Oakland. The Port of Oakland also wraps around the south and west
sides of the community, creating a consistent upwind source of toxic air contaminants. In 2002,
West Oakland Children under five years of age experienced asthma hospitalizations at a rate
five to seven times the state average. Fifteen years later, according to the Alameda County
Public Health Department (ACPHD), rates for emergency department visits in children under
five are 70% higher in West Oakland than Alameda County as a whole. Based on
CalEnviroScreen version 3.0, West Oakland ranks above the 90th percentile for the state in
asthma emergency room visit rates, with several West Oakland census tracts exceeding the
99th percentile (i.e. among the highest rates in the state). These data are for people of all ages
from 2011-2013, after significant state incentives had been provided to reduce truck emissions.
According to ACPHD, West Oakland residents die from health conditions associated with air
pollution, including cancer, stroke, heart disease, and chronic lower respiratory disease, at
higher rates than residents of Oakland and Alameda County.These people enjoy seven fewer
years of life than their counterparts in the Oakland Hills. Clearly, not enough has been done.
West Oakland, a traditionally Black community since the 1930’s, has suffered from the brutal
use of eminent domain by multiple government agencies.In the mid-1950’s, CalTrans, the state
transportation agency, removed nearly a thousand homes to build the Cypress Freeway
connector to the Bay Bridge. The Cypress Structure effectively cutoff the most western, and
poorest section, of the community from the view of City Hall. West Oakland’s Prescott
neighborhood, with its eponymous public school and historic Black business district were
suddenly “out of sight and out of mind” for policy makers. The Cypress Structure, a 70 foot tall,
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elevated double-decker freeway, would carry 100% of diesel-fueled trucks serving the region
straight through the heart of West Oakland’s Black neighborhoods. In 1959, hundreds of homes
and small businesses, including the famous blues and jazz clubs, Esther’s Orbit Room and Slim
Jenkins Club, were destroyed to make way for the United Postal Service’s regional distribution
center. Add the “redlining” of much of the region to keep people of color from moving away from
the pollution, and Black residents were effectively chained to the most polluted areas of the city.
But at least, they still had their own economic base of small businesses while isolated from
housing, jobs and opportunity in White society.
Through the 1960’s, community service groups like the Black Panthers worked to develop
programs to provide clothing, shoes, and breakfasts for local school children. While many of
these model programs were later appropriated by the Johnson administration's Great Society
Plan, the Black Panther leaders were ruthlessly targeted by the federal Department of Justice.
In the true spirit of Jim Crow, white America was terrified at the sight of Black power and
self-sufficiency.
In 1964, the Bay Area Rapid Transit Agency began construction of the Transbay Tube. BART
chose Seventh Street as the route from San Francisco to the outlying white commuter
neighborhoods. West Oakland’s Seventh Street, the historic Black business district, is perhaps
the only section of the BART system where an elevated track runs down the middle of a local
commercial retail district. The resultant disruption of local business by several years of
I-1
cont. construction, and the continuous noise of the trains themselves beginning in 1973, was the last
nail in the coffin of what had been called, the Harlem of the West.
Through it all, the people of West Oakland persevered. They struggled to make ends meet by
any means necessary. Yet continued corporate disinvestment led to blight and poverty. Poverty
and federal foreign policy led to the drug epidemic and subsequent drug wars. Mass
incarceration made entire generations unable to get decent jobs because of criminal records.
Urban renewal and blight reduction systematically raised old Black-owned commercial buildings
and reduced available public housing.
Billions and billions of dollars in public investment, designed for the “greater good”, brought no
significant jobs and destroyed the fragile economy of segregation that was the only financial
anchor for the people of West Oakland. Today, unbridled land speculation and gentrification,
driven by regional planners and a cash-strapped city government, have reduced the local
population from 75% African American to less than one-third.
If one asks, “why does West Oakland want to stand in the way of economic development?”, the
answer is that such development has invariably been achieved on their backs and to their
detriment. The history of West Oakland, and thousands of communities like it, is that the
“greater good” goes to White businesses and White consumers, while the “great bad” of
pollution, sickness and death goes to local communities of color with few options.
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PROJECT OVERVIEW
Eagle Rock Aggregates (ERA), a subsidiary of Polaris Materials, proposes to build a 22 acre
gravel import terminal at Berths 20, 21 and 22 at the Port of Oakland. These properties are
located in the Outer Harbor area of the Port, approximately at the western end of 14th Street.
The site is approximately one mile due west and upwind from traditional residential areas of
West Oakland.

I-2

According to their website, Polaris Materials Corporation oversees the development, production
and distribution of high-performance construction aggregates to the United States and Canada.
The company holds an 88% interest in the Orca Quarry, a sand and gravel deposit which covers
an area of approximately 350 hectares located to the north east coast of Vancouver Island west
of Port McNeill, British Columbia. The 'Namgis First Nation owns a 12% interest in Orca Quarry,
shares in profits from the sale of their traditional resources, and receives skills training and jobs
as part of the partnership1. Through a long-term marine shipping agreement with CSL Americas,
Polaris facilitates the sale and distribution of construction grade sand, gravel, and crushed rock
to the West Coast of the United States and Hawaii.
Polaris Materials' parent company, U.S. Concrete, Inc., serves major construction markets in the
United States in two segments; ready-mixed concrete and aggregate products. The Company
provides its products and services from its operating companies in Texas, Northern California,
Oklahoma, New Jersey, New York, Washington, D.C, Philadelphia and British Columbia.2
U.S. Concrete operates numerous ready-mix concrete plants across the Bay Area, including
Central Concrete Supply facilities located at:
● 2400 Peralta St, Oakland, CA 94607
● 401 Kennedy St. Oakland, CA 94606
● 1844 W. Winton Ave. Hayward, CA. 94545
● And, CEMEX ready mix at 333 23rd Ave. Oakland, CA 94606
General Summary of the Proposed Project
Eagle Rock desires to “lighten” ocean-going ships in the deepwater harbor at Oakland and to
service gravel operations at one or more other shallow-water Bay Area import terminals and
potentially consolidate those operations at the Oakland terminal. This consolidation will increase
ship visits to the Port of Oakland.

I-3

ERA intends to take advantage of the deep-water harbor at Port of Oakland to eliminate the
need for one shallow draft rock barge normally used to service the shallow water port at
Redwood City Marine Terminal.
The ships used by Eagle Rock to transport gravel from the Canadian quarry to Oakland do not
have the on-board equipment to plug into electric power at the Oakland port. The gravel
1

https://www.nrcan.gc.ca/science-data/science-research/earth-sciences/earth-sciences-resources/earth-sc
iences-federal-programs/orca-sand-and-gravel-project-british-columbia/8820
2

http://www.polarismaterials.com/
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operations will require several hundred truck trips each day to pick up and deliver aggregate to
U.S. Cement ready-mix plants around the region. Cement trucks, part of the construction vehicle
fleet in California, are not required to meet the same diesel emission standards as port drayage
I-3
cont. trucks and other cargo handling equipment. Eagle Rock, which operates a similar gravel import
facility inside a containment structure at the Port of Richmond, will operate using open gravel
piles at the Port of Oakland. This difference is likely to increase the amount of fugitive dust from
the Oakland operation.

I-4

Eagle Rock’s Orca Sand and Gravel quarry near Port McNeil, British Columbia is about halfway
through its 25 year anticipated lifespan, and one might presume that ERA desires to keep
facilities costs in Oakland at a minimum. Thus their unwillingness to carry out materials handling
operations inside a more expensive closed structure.

I-5

The Oakland proposal anticipates “significant and unavoidable” negative impacts from
particulate matter, noise, light and traffic.

I-6

Port of Oakland staff consider this a temporary use, perhaps a decade long, until a more
attractive container terminal tenant comes along. In the event that a “better offer” does not
present itself, it is reasonable to assume that Eagle Rock, or another bulk products operator,
may wish to extend this port terminal lease. It is unknowable what other bulk products might be
introduced by Eagle Rock or a subsequent tenant. It concerns us that other unnamed bulk
products might be introduced here in the future. Any such change in commodity or
operation must receive public review and technical analysis of potential impacts.

Specific Concerns

I-7

The DEIR lists over 60 tables and seven appendices that were used as references for analysis.
It mentions numerous federal, state and regional regulations. But it fails to mention or reference
the West Oakland Community Emissions Reduction Plan (CERP) that was certified by the
California Air Resources Board and the Bay Area Air Quality Management District in December
of 2019. There appears to have been adequate time to review the 89 mandated strategies
contained in the “Owning Our Air” plan and to have reflected on these community exposure
reduction goals in this DEIR. We believe it is a requirement under Assembly Bill 617 and CARB
regulations that the West Oakland CERP be addressed in local development plans. The City
and Port of Oakland have publicly recognized this requirement in their own policy making.

I-8

Sec 2.1 Project Need and Objectives states that the proposed aggregate terminal will
“strengthen the economic base in West Oakland.” How this would be achieved is not said. Like
many development projects at the Port, the project assumes a trickle down effect of investment.
Early discussions between ERA and West Oakland Environmental Indicators Project revealed
that the project would only employ around 19 workers and those jobs would be committed to
existing members of the International Longshore Workers Union (ILWU). It begs the question:
how many of West Oakland’s chronically under-employed African American residents are
members of ILWU?
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I-9

History proves that creating economic value for the Port of Oakland, or for the Bay Area region,
or for the nation, does not equate to “strengthening the economic base in West Oakland.” For
that to happen, local small businesses would need contracts and local unemployed workers
would need jobs.

I-10

Section 2.1 states that the project will “allow for sustainable job creation.” See our above
comment.

I-11

Section 2.1 also states that the project will “increase Port productivity and efficiency.” Increasing
lease revenues might be considered an increase in production of capital flow, however,
displacing on-site Ancillary Maritime Services (AMS), trucking and container logistics, from the
port area is more likely to reduce port efficiency by forcing these same trucks to travel longer
distances each day and spending more time waiting in freeway traffic rather than retrieving or
returning containers to Oakland terminals.

I-12

Continuing this speculative theme, Section 2.1 claims the project will “strengthen the economic
base of the Bay Area by establishing a construction aggregate storage and distribution terminal
at the Port…” The Draft EIR later states that ERA will move existing operations from Redwood
City, near the fast-growing Silicon Valley and greater San Jose areas, and consolidate
operations at the Oakland terminal. Rather than strengthening the regional economic base,
these actions simply move existing facilities from one place to another. The more likely impact
will be longer truck trips for deliveries of aggregate to regional ready-mix plants.

I-13

In short, the Project Need statement is flawed in its assessment of local need and provides little
or no support for its assumptions.
Section 2.2 Project Location and Existing Site Conditions offers a description of present uses at
the Outer Harbor Terminal (OHT). “...the project site has been used on an interim basis for AMS
such as overnight truck parking and shipping container/chassis storage and staging to support
Port maritime activities.”

I-14

Without “on-dock rail” facilities, trucking is a fundamental requirement for any operations at the
Port of Oakland. Without trucks the Port has zero through-put and zero revenues. And yet, the
Maritime Division continues, decade after decade, to give short shrift to critical trucking
operations. The outcome of this business strategy is to force the drayage fleets to fend for
themselves in finding parking and container staging areas outside the Port’s operating area..
Often as not, these locations are adjacent to, or inside, residential areas.
This is a knowingly negligent action on the part of the Port of Oakland, a public land trust
agency.

I-15

Off-Site Truck Emissions not Analyzed
The Draft EIR neglects to assess the additional diesel emission from displaced trucking
activities. It is highly likely that these additional AMS activities will migrate to further
municipalities, such as Richmond, East Oakland, San Leandro, Fremont or even Vallejo. With
no defined options to the OHT, many trucks will simply park on local streets.
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I-16

These “commuter” trips add to the pollution burden in communities all along the freeway corridor
and, without related jobs, provide no “return on investment” for the disadvantaged residents
breathing the pollution. Essentially, these diesel emissions are created with little or no
productivity in result. And the truckers waste fuel dollars. No one wins, everyone loses.

I-17

Recommendation: The Port and the Applicant should create a specific plan to relocate the
trucks now using the Project area for parking and container staging operations, prior to evicting
these logistics operations. These logistics facilities should be within the Port’s underutilized
operations area.
Barge Trips and Vessel Operations
The change in vessel operations and the elimination of the shallow draft vessel serving
Redwood City Marine Terminal will allow for an approximate 24% increase in total annual
tonnage, and an increase in total miles traveled in San Francisco Bay equal to approximately 24
hours of ship maneuvering emissions.

I-18

I-19

Concern: additional regional emissions
According to the California Air Resources Board, marine vessel maneuvering accounts for
approximately 30% of total diesel particulate in the Bay region. This barge traffic plan will
increase regional ship emissions.
Concern: additional at-berth emissions
The Project proposes to bring 48 additional ship visits to the Port of Oakland. The Port already
falls short of state mandates for the use of shore power for marine vessel visits. To paraphrase
the Project EIR, this Project will move the Port in the opposite direction of those state mandates.

I-20

Section 5.4.3 states that using shore power as a means of reducing NOx and diesel emissions
and potential corresponding health impacts, “would require installation of shore power
infrastructure at Berth 22 as well as modification of OVG’s…”

I-21

The Port has received significant public funding to support its investments in shore power
infrastructure, and more public funds are available. And yet, the excuse for 48 days per year of
unfettered ship emissions is that there is no plug available.

I-22
I-23

The section goes on to state that, “the Applicant does not have its own ships…” and vessels
cannot be designated for Oakland service. And yet, Table 2.4-1 calls out operating vessels by
name, eg. Peter Lind, CalMat Shamrock Barges, and Westar Rock Barge #2. It is also worth
noting that all other California ports operate under the same state mandates for shore power
and electrification. Seemingly, modifying these aggregate vessels for shore power would align
with demands of other ports, and benefit communities all along the West Coast.

I-24

The Applicant’s EIR describes vessel movements that begin when specialized ships are loaded
with aggregate in British Columbia, then travel directly to San Francisco Bay, off load materials
at terminals in Petaluma, Richmond, San Francisco, Redwood City and potentially Oakland. The
ships then return to British Columbia. It is difficult to see that this cycle is so unpredictable that
ships cannot be designated for service in our region. Those ships could be appropriately
modified to reduce toxic emissions in our already overburdened communities.

I-25

The Applicant defaults to the argument that state mandates do not require bulk vessels to
implement shore power. This is cold comfort to local children wheezing and implementing their
asthma inhalers.
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Section 5.4.4 states that vessel at-berth emission capture systems are out of the question. This
is stated in the most nuanced of language. “No known equipment is available that has been
certified by CARB or identified as being compatible and effective on the vessels like those under
contract with the Applicant.”

I-26

Despite the fact that barge-based or shore base “bonnet” emission capture systems have been
in use in Southern California for many years, the Applicant would have us believe that their
vessels are so unique that no solution to deadly “hotelling” emission can be found. And again,
the argument is that the problem is somehow the responsibility of the State of California for not
finding and certifying, or indeed, mandating a solution.
Perhaps the children of West Oakland should hold a bake sale and fund the adaptation of
existing technology to protect themselves from the Port and its Applicants.

I-27

Rock Hauling Truck Emissions Assessment
According to the Bay Area Air Quality Management District, since they are entering a shipping
terminal, Eagle Rock's contract haulers would be subject to the current drayage rule until
12/31/22 (2007yr engine or newer) and then would be subject to the truck and bus requirements
beginning 1/1/23 (2010 MY engines or newer). Trucks that typically haul sand and gravel are
not Drayage trucks under CARB's regulation, but are subject to the Truck and Bus regulation.
The compliance requirements under both regulations are now aligned: DPM filters required,
upgrades to 2010 or newer engines by 2023.

I-28

Consequently, the best the community can expect under state law is that the Applicant will
contract with rock hauling companies using twelve-year-old trucks. This is a far cry from the
numerous contemporary emission-free options, including electric or hydrogen fueled heavy-duty
vehicles. The daily round trip for the rock haulers is stated in the DEIR to be 27 miles. This is
well within the range of many market-available Class 7 or 8 electric tractors.

I-29

The DEIR fails to calculate the emission that will be created by the rock haulers as they
distribute aggregate to ready-mix plants around the Bay Area. The California Air Resources
Board calculates average emissions from a Drayage Truck, using a 2008 model year engine, as
6.843 g/mi for NOx and 0.071 g/mi for PM2.5. Applying this to the anticipated 70,000 truck trips
per year visiting the Eagle Rock Oakland terminal, the Bay Area Air Quality Management District
estimates annual total vehicle miles traveled for aggregate deliveries with an average 27 mile
expected round trip for rock deliveries at 1,866,493 miles. Applying that to the above emissions
estimate for average drayage trucks produces an annual emissions load of:
PM 2.4: 0.071 g/mi = 292.16 pounds distributed across near-freeway communities, and
NOx: 1,866,493 mi x 6.843 g/mi = 28,158.3 pounds of this ozone and particulate precursor
added to the regional burden each year.

I-30

Sec. 5.3.2 lists “Significant Environmental Impacts of the Proposed Project.” These significant
impacts are simply too numerous to reiterate here. The document lists problems with the Project
including: toxic chemicals on the proposed site, diesel emissions increases, noise in violation of
Oakland City ordinance, increased traffic and degraded level of service on Maritime Street,
insufficient solid waste and landfill capacity, excessive construction emissions, conflict with
implementation of the Port’s air quality plan, and the increased cumulative exposure of sensitive
people to project generated pollutants.
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I-31

CONCLUSION
The Project assessment relies on a Project Wide EIR that assessed anticipated Port
development from the perspective of conditions in 2001 or before. That CEQA assessment is
now 18 years old and does not reflect modern research on the health impacts of freight
emissions or contemporary demands for racial equity. Advances in our understanding of the
impacts of climate change and the urgency of accelerating reductions of carbon emission to
slow disastrous global warming are also absent in the 2002 EIR. This Supplement to that
document does little to reflect on the accumulated knowledge of the past two decades.

I-32

In order for this Project to be even marginally acceptable in today’s context we strongly
recommend a suite of actions to offset the stated “significant and unavoidable” direct emissions
from the proposed Project.

I-33

●

Designate specific permanent truck parking and container staging areas adequate to
serve the displaced fleet prior to approving the Project

I-34

●

Begin pursuit of funding for installation of shore power facilities at Berth 22 immediately.
Implement construction of those facilities as soon as financially possible.

I-35

●

Requirement in the land lease implementation of a pilot program to adapt the proposed
vessels to shore power or other vessel emission capture system.

●

Eliminate truck trips through West Oakland by relocating the Central Cement ready mix
plant from Peralta St. to the Project site.

●

Accelerate the implementation of electric tractors within the Port area by changing
weight and axle limits on Maritime St, Seventh St (west of Maritime St) and Middle
Harbor Blvd.

I-38

●

Set a goal of 100 electric tractors operating within the Port area by 2023.

I-39

●

Upgrading of all tugs and harbor craft working in the Port area, including commuter
ferries to new or alternative power systems and renewable fuels.

●

The Port, in partnership with its business partners, uses its bonding power to underwrite
Black-owned mixed use development in West Oakland.

I-36
I-37

I-40

Signed:
Margaret Gordon, Co-Exec Dir.
WOEIP

Brian Beveridge, Co-Exec Dir.
WOEIP

David Peters, Resident
Alkebulan Financial Solutions LLC

Karin MacDonald, Resident
Prescott Oakland Point Neighborhood
Association

Iyassu Essayas, Co-chair
West Oakland Neighbors

Ray Kidd, Co-chair
West Oakland Neighbors
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Igor Tregrub, Chair
Sierra Club, Northern Alameda County Group

Marcus Johnson, Resident
Prescott Oakland Point Neighborhood
Association

David Gassman, Resident

Melinda Howard-Herrarte, Resident

Member of Sierra Club

Member of Sierra Club

Virginia Reinhart, Resident

Jimmy O’Dea, Senior Vehicles Analyst

Member of Sierra Club

Union of Concerned Scientists
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Response to Comment I-1
The comment provides background information and statistics on the West Oakland community and the
existing burdens that are experienced. Comment is noted.
Response to Comment I-2
The comment provides a brief overview of the Proposed Project and describes background information
on the operations and ownership of the Applicant. Comment is noted.
Response to Comment I-3
The comment provides a limited summary of the Proposed Project. The comment states that the
Applicant intends to service gravel operations at one or more other shallow-water San Francisco Bay
Area (Bay Area) import terminals and potentially consolidate those operations at the Oakland Marine
Terminal.
To clarify, the only other shallow-water import terminals in the Bay Area are the Redwood City Marine
Terminal and the Richmond Marine Terminal. Under the Proposed Project, incoming OGVs would travel
from the Pacific Ocean to the Oakland Marine Terminal for offloading, continue on to the Redwood City
Marine Terminal for offloading, and return to the Pacific Ocean for the return trip to British Columbia.
The comment is correct in stating that cement (or concrete) trucks, as part of the construction vehicle
fleet in California, are not required to meet the same diesel emission standards as port drayage trucks
and other cargo handling equipment. However, it should be noted that cement trucks that may be used
during Proposed Project construction are subject to CARB’s In-Use Off-Road Diesel-Fueled Fleets
Regulation, which requires a cement truck for all sized fleets to meet fleet average emissions targets or
BACT requirements and forbids addition to the fleet of lower Tier engines. Thus, while the same
regulation does not apply to cement trucks as to haul trucks, there is a regulation that requires fleet
improvements of cement trucks depending on the horsepower of the trucks. Cement/concrete trucks
would only be in use during the construction phase of the Proposed Project.
The comment states that the Applicant operates a similar gravel import facility inside a containment
structure at the Port of Richmond. However, as described in section 2.3.1 of the DSEIR, the Applicant’s
existing BAAQMD Permit for operation of the Richmond Marine Terminal allows up to 1,500,000 tons of
construction aggregates per year (tpy), whereas the Proposed Project would be permitted up to
2,500,000 tpy. Thus, the Richmond operation is significantly smaller by comparison. Also see Response
to Comment B-29.
The comment states that the Proposed Project would increase fugitive dust from the proposed use of
open construction aggregate piles. During operation of the Proposed Project, fugitive dust would be
generated from the movement of construction aggregates from ships to aggregate stockpiles, the
transfer of aggregate from stockpiles to hauling trucks or barges, resuspension of accumulated dust on
roads and surfaces, and from windblown erosion of the aggregate stockpiles. For a discussion of how the
Proposed Project conservatively estimates fugitive dust, would minimize fugitive dust, and the feasibility
of different stockpile mitigation options, see Master Response 4: Fugitive Dust.
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Response to Comment I-4
The comment suggests that the Applicant’s unwillingness to build an enclosed structure to capture
emissions from aggregate storage piles is related to a desire to keep costs at a minimum. See Responses
to Comments B-9 and H-95.
Response to Comment I-5
The comment states that the Proposed Project anticipates “significant and unavoidable” negative
impacts from particulate matter, noise, light, and traffic.
As stated in Section ES-4 of the DSEIR, three significant and unavoidable impacts were identified for air
quality and two significant and unavoidable impacts were identified for cumulative air quality for the
Proposed Project. The Proposed Project would not result in any new significant impacts not previously
disclosed in the 2002 EIR as Addended; however, it would increase the severity of two air quality
impacts (Impact AIR-3 and Impact AIR-4) and a cumulatively significant air quality impact (Cumulative
Impact AIR-1) disclosed in the 2002 EIR as Addended. To address the increase in severity related to PM
fugitive dust emissions, the Proposed Project is requiring watering of the storage piles and wheel
washing of all trucks leaving the Proposed Project site during operations. The extent of the increase in
severity is limited to potential work areas located on Port property and not any residential areas.
The significant and unavoidable noise, light, and traffic impacts identified in the comment are associated
with the entire OAB Area Redevelopment, as disclosed in the 2002 EIR as Addended. With regard to
noise impacts associated with the Proposed Project, certain construction activities would potentially
violate City noise code and nuisance ordinances (Impact NOI-1 and Impact NOI-2); however, these
impacts would be less than significant with Mitigation Measure 4.5-1, which would address the noisiest
construction equipment (associated with pile driving) by requiring approval of a noise reduction plan
prior to the start of construction (see Section 3.10.2 of the DSEIR). With regard to new light sources, the
Proposed Project would create a new source of nighttime light (Impact AES-2); however, this impact
would be less than significant with Mitigation Measure 4.11-1, which would require new lighting to be
designed to minimize off-site light spillage, including shields for lighting fixtures (see Section 3.3.3 of the
DSEIR). Additionally, with regard to traffic, signalized intersections could experience reduced levels of
service (Impact TRANS-1); however, this impact would be less than significant with mitigation measure
ERA TRANS-1, which would optimize signal timing and coordinate the signal timing changes at the
intersection of Maritime Street and 17th Street with adjacent intersections. Finally, the Proposed Project
would add between 2 and 13 trips per hour per direction to the associated freeway segments (Impact
TRANS-2) and impacts would be less than significant to freeways; however, the impact for the OAB Area
Redevelopment would still result in a significant and unavoidable impact since the level of service of
congested freeway segments would still be degraded (i.e., LOS F) (see Section 3.11.3 of the DSEIR).
Response to Comment I-6
The comment supposes what may happen in the future if the Applicant or a successor in interest seeks
to extend its lease and/or to handle other bulk products.
The initial term of the Applicant’s lease from the Port for the Proposed Project site is proposed to be
approximately twelve (12) years followed by a ten-year option to extend and then a five-year option to
extend, both subject to mutual agreement between the Applicant and the Port, for a total of
twenty-seven (27) years. Any change in bulk products, whether desired by Eagle Rock Aggregates or any
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other applicant, and any extension of the lease beyond the 27 years, would require additional CEQA
review and Board approval.
Response to Comment I-7
The comment states that the DSEIR fails to mention or reference the West Oakland Community CERP
that was certified by CARB and the BAAQMD in December of 2019. See Master Response 8: Consistency
with the West Oakland Community Action Plan.
Response to Comment I-8
The comment states that the DSEIR does not explain how the Proposed Project would strengthen the
economic base in West Oakland and asks how many West Oakland residents are members of the
International Longshore Workers Union (ILWU).
See Master Response 9: Stakeholder Engagement and Environmental Justice, which includes a
discussion of economic benefits of the Proposed Project.
Response to Comment I-9
The comment states that strengthening the economic base in West Oakland would require the provision
of contracts to local businesses and jobs for unemployed workers.
See Master Response 9: Stakeholder Engagement and Environmental Justice, which includes a
discussion of economic benefits of the Proposed Project.
Response to Comment I-10
The comment notes that the DSEIR states the Proposed Project would “allow for sustainable job
creation” and refers to Comment I-9.
See Master Response 9: Stakeholder Engagement and Environmental Justice, which includes a
discussion of economic benefits of the Proposed Project.
Response to Comment I-11
The comment states that displacing on-site AMS from the Port area is more likely to reduce Port
efficiency by forcing trucks to travel longer distances and spend time in freeway traffic. See Master
Response 3: Truck Parking and Container Staging.
Response to Comment I-12
The comment states that the Applicant would move existing operations from Redwood City Marine
Terminal and consolidate operations at the Oakland Marine Terminal and suggests that these actions
would not strengthen the economic base but would instead result in longer truck trips for deliveries of
aggregate to regional ready-mix plants.
This comment is based on an incorrect premise as the Applicant does not have its own facility at the Port
of Redwood City but does offload materials at the Redwood City Marine Terminal. The Proposed Project
would remove lightering at Anchorage 9 in the Bay; however, deliveries of aggregates via ship to the
Port of Redwood City would continue the same as they do today.
Eagle Rock Aggregates Oakland Terminal Project
3-153
Final Supplemental Environmental Impact Report
Volume 3 of 3 – Comments and Responses to Comments

November 2021

Port of Oakland

3. Individual Responses to Comments

Response to Comment I-13
The comment states that the Project Need statement in the DSEIR is flawed in its assessment of local
need and provides little or no support for its assumptions.
See Master Response 9: Stakeholder Engagement and Environmental Justice, which includes a
discussion of economic benefits of the Proposed Project.
Response to Comment I-14
The comment states that the Port’s lack of attention to trucking operations has resulted in truck parking
and staging in residential areas and is a negligent action. See Master Response 3: Truck Parking and
Container Staging.
Response to Comment I-15
The comment states that the DSEIR does not assess the additional diesel emissions from displaced
trucking activities and that trucks would park on local streets. See Master Response 3: Truck Parking and
Container Staging and Responses to Comments A-1 and A-12.
Response to Comment I-16
The comment suggests that diesel emissions resulting from a loss of current AMS activities (e.g., truck
parking) at the Proposed Project site would add to the pollution burden along the freeway corridor and
would not provide jobs for disadvantaged residents. See Master Response 3: Truck Parking and
Container Staging.
Response to Comment I-17
The comment recommends that the Port and the Applicant create a specific plan to relocate trucks
currently using the Proposed Project site for parking and container staging operations elsewhere within
the Port. See Master Response 3: Truck Parking and Container Staging.
Response to Comment I-18
The comment states that, according to CARB, marine vessel maneuvering accounts for approximately
30% of total diesel particulate in the Bay region and expresses concern that the increase in total miles
traveled by vessels as part of the Proposed Project would increase regional ship emissions.
For container ships (based on the Port’s 2017 Seaport Emissions Inventory [Port of Oakland 2019b]),
maneuvering accounts for 16% of total OGV emissions. Maneuvering is defined as the portion of travel
between the Bay Bridge and the berths. Under the Proposed Project, incoming OGVs would travel from
the Pacific Ocean to the Oakland Marine Terminal for offloading, continue on to the Redwood City
Marine Terminal for offloading, and return to the Pacific Ocean for the return trip to British Columbia.
Due to the greater water depth at the Oakland Marine Terminal, the Applicant would be able to berth
fully-loaded OGVs; lightering at Anchorage 9 and use of Westar Rock Barge #2 would no longer be
required with implementation of the Proposed Project, thus reducing the amount of OGV maneuvering
between the Bay Bridge and the berths. See Section 2.4 of the DSEIR for additional information on barge
and vessel operations including Figure 2-4, which compares OGV routes under existing conditions and
the Proposed Project. For information on how the Port continues to plan for reducing the air pollutants
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and GHG emissions of Seaport activities, see Responses to Comments A-1 and A-12. Also see Master
Response 6: Waterside Emissions Controls.
Response to Comment I-19
The comment raises concerns about additional at-berth emissions resulting from additional OGV visits to
the Port of Oakland, and that the Port is already falling short on state mandates for the use of shore
power for marine vessels.
As described in Section 3.4.4 of the DSEIR, any additional at-berth emissions are already accounted for in
the 2002 EIR as Addended. Section 3.4.4 also includes an analysis comparing the level of emissions that
might reasonably be expected from a container terminal with emissions from the Proposed Project.
Overall, the results show that the significant and unavoidable impact from Proposed Project NOx
emissions does not represent a substantial increase in the severity of the significant impact previously
identified in the 2002 EIR as Addended. Further, emissions of DPM and GHG from the Proposed Project
are projected to fall within the range of emissions that would be expected from use of the site as a
container terminal and therefore do not represent a new or more severe impact than what was
disclosed under the 2002 EIR as Addended. Table 3.4-8 of the DSEIR summarizes this comparison.
Further, the Port does not fall short of state mandates for the use of shore power for marine vessel
visits. See Master Response 6: Waterside Emissions Controls regarding state requirements.
Response to Comment I-20
The comment quotes DSEIR Section 5.4.3 regarding the use of shore power. Comment is noted.
Response to Comment I-21
The comment states that public funding to support investments in shore power infrastructure is
available and questions why it is not in use.
The Port is currently working with the Applicant to secure grant funding for shore power or other
at-berth emission control options. Should insufficient grant funding be available, the Port will fund shore
power infrastructure and the Applicant will fund retrofits. Shore power would cost approximately $5-10
million for shoreside installation and approximately $1-2 million per vessel for OGV retrofitting for shore
power. Also see Master Response 6: Waterside Emissions Controls.
Response to Comment I-22
The comment notes that ocean-going vessels cannot be designated for service to Oakland and questions
why this is not possible given that specific vessel names are listed in the DSEIR.
As stated in Section 5.4.1 of the DSEIR, the Applicant does not own its own ships and instead has a
long-term contract with an outside bulk carrier service to deliver its construction aggregates to its
various ports of call on one of six OGVs. See Master Response 6: Waterside Emissions Controls.
The vessels listed in Table 2.4-1 of the DSEIR are regional barges that may transport construction
aggregates within San Francisco Bay; they are not the OGVs that transport construction aggregates by
sea. The OGVs that have called Bay Area ports in the past are known by name; however, there are no
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individual OGVs specifically dedicated to Bay Area seaports, and the Applicant does not have ownership
of these vessels.
Response to Comment I-23
The comment states that all California ports operate under the same mandates for shore power and
electrification and that modifying ocean-going vessels for shore power would be expected to align with
the demands of other ports. See Master Response 6: Waterside Emissions Controls.
Response to Comment I-24
The comment describes the regular travel route of OGVs from British Columbia to the Bay Area and
questions why ships cannot be designated for service and modified appropriately to reduce emissions.
See Master Response 6: Waterside Emissions Controls and Response to Comment I-22.
Response to Comment I-25
The comment notes that the DSEIR states that California’s At-Berth Regulation for emission reductions
does not apply to bulk cargo vessels, as indicated in Section 3.4.1 of the DSEIR. See Master Response 6:
Waterside Emissions Controls regarding regulations for bulk carriers.
Response to Comment I-26
The comment notes the DSEIR’s conclusion regarding the feasibility of at-berth emission capture
systems, and that the existence of shore-based emission capture systems have been in use in southern
California for many years. See Master Response 6: Waterside Emissions Controls.
Response to Comment I-27
The comment states that trucks typically hauling sand and gravel are not considered drayage trucks
under CARB's regulations but are rather subject to CARB’s Truck and Bus regulation.
Trucks loading aggregates at the Proposed Project facility must comply with the Port’s drayage truck
requirements described in its Comprehensive TMP. For a discussion of the Proposed Project’s
consistency with applicable CARB truck regulations, see Response to Comment A-12.
Response to Comment I-28
The comment asserts that the best the community can expect of the Proposed Project is rock haulers
using twelve-year-old trucks, yet many market-available Class 7 or 8 electric tractors could meet the
required round trip hauling range.
The Applicant does not maintain control over the type of trucks their operators use; however, the
Proposed Project has committed to running electric haul trucks to the Central Concrete plant, an
affiliated company on Peralta Street in West Oakland. Also see Responses to Comments A-2, A-3, and
A-12.
Response to Comment I-29
The comment states that the DSEIR fails to calculate emissions from haul trucks travelling to ready-mix
plants throughout the Bay Area.
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This comment is incorrect, as all truck emissions are included in Table 3.4-6 of the DSEIR using the
weighted average trip length, which is discussed in detail in DSEIR Appendix C, Air Quality and
Greenhouse Gas Analysis. As stated in Appendix C, this analysis uses the current CARB fleetwide average
truck emissions using CARB’s latest recommended emission estimation tools approved by USEPA
(EMFAC2017) as the basis for emission factors. EMFAC2017 takes into account the average age of
equipment and deterioration of the vehicle and its emissions over time. The EMFAC model year
population distribution is accounted for in this model. The emissions presented in the DSEIR assumed
model years from 2010-2023 with operational emissions for the year 2022 using the heavy heavy duty
truck (HHDT) vehicle class, since CARB fleet rules will require 2010 or newer model year trucks by
January 1, 2023. This represents the most reasonable estimate of emissions given the expected range of
model years and vehicle deterioration, with an average weighted emission factor of 2.729 grams (g) NOx
per mile and 0.072 g PM2.5 per mile.
The comment includes estimates for a single model year, which is a standard practice used in estimating
vehicle emissions and is consistent with other standard statewide models such as the California Emission
Estimator Model (CalEEMod). However, using a single model year would result in a substantial
overstatement of actual emissions given the information known about the actual population and model
years of equipment in use. The projected population of 2008 HHDT in 2022 is less than 5% of all vehicle
miles traveled by HHDT vehicles, with the majority being newer model year trucks. While the comment
is correct in that the emissions from EMFAC2017 were multiplied by 70,000 truck trips at an average trip
length of 27 miles, the emission factors provided in the comment are not appropriate to use and not
consistent with the analysis presented in the DSEIR, since they would result in an overestimation of total
truck emissions. The total truck emissions are used as a basis for significance determination for Impact
AIR-1.
Response to Comment I-30
The comment states that significant impacts are numerous and lists significant impacts from the DSEIR.
Many of the impacts cited in the comment are potentially significant impacts that are mitigated to a less
than significant level (see Section 5.3.2 of the DSEIR). Also see Response to Comment I-5.
Response to Comment I-31
The comment states that the DSEIR relies on an 18-year-old assessment that does not reflect modern
research on the health impacts of freight emissions, contemporary demands for racial equity, or climate
change.
See Master Response 1: Use of a Supplemental EIR, Master Response 3: Truck Parking and Container
Storage, Master Response 4: Fugitive Dust, Master Response 5: Community Health Risks from Air Quality
Impacts, Master Response 6: Waterside Emissions Controls, Master Response 8: Consistency with the
West Oakland Community Action Plan, and Master Response 9: Stakeholder Engagement and
Environmental Justice. Also see Responses to Comments A-2, A-3, and A-6.
Response to Comment I-32
The comment recommends a suite of actions (i.e., Comments I-33 through I-40) to offset significant and
unavoidable direct emissions from the Proposed Project.
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See revised Mitigation Measure ERA AQ-1 in Response to Comment A-11 for a discussion of how direct
emissions would be addressed by the Proposed Project. See Response to Comment B-26 for a discussion
of the complete offset of all OGV and tug NOx emissions. Off-road equipment used during construction
and operation would be Tier 4 or better, with the possible exception of limited categories of equipment
(potentially including vibratory jackhammers and concrete saws) for which suitable Tier 4 equipment
may not be available (see Response to Comment H-51). On-road trucks would meet required CARB fleet
regulation requirements and electric trucks would be used to transport construction aggregates to the
Central Concrete plant located on Peralta Street in the West Oakland community. Fugitive dust
emissions from stationary sources would be required to achieve BACT in order to obtain an air permit
(see Master Response 4: Fugitive Dust). Thus, there are several requirements in place to reduce direct
emissions.
In addition, the revised Mitigation Measure ERA AQ-1 also requires annual review by both the Applicant
and the Port of new technology that may become feasible in the future. Furthermore, the Port and the
Applicant have committed to pursuing external grant funding for emission reductions that would
otherwise not meet cost effectiveness or commercial availability requirements.
Response to Comment I-33
The comment recommends designating specific permanent truck parking and container staging areas
adequate to serve the displaced fleet prior to approving the Proposed Project. See Master Response 3:
Truck Parking and Container Staging.
Response to Comment I-34
The comment recommends pursuing funding for installation of shore power facilities at Berth 22
immediately and implement construction of those facilities as soon as financially possible. See Response
to Comment I-21 and Master Response 6: Waterside Emissions Controls.
Response to Comment I-35
The comment recommends requiring implementation of a pilot program to adapt the proposed vessels
to shore power or other vessel emission capture system in the Port’s lease with the Applicant. See
Master Response 6: Waterside Emissions Controls.
Response to Comment I-36
The comment recommends eliminating truck trips through West Oakland by relocating the Central
Concrete plant from Peralta Street to the Proposed Project site. See Response to Comment H-14.
Response to Comment I-37
The comment recommends accelerating the implementation of electric tractors within the Port area by
changing weight and axle limits on Maritime Street, Seventh Street (west of Maritime Street) and Middle
Harbor Road. See Response to H-61.
Response to Comment I-38
The comment recommends setting a goal of 100 electric tractors operating within the Port area by 2023.
See Response to Comment H-62.
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Response to Comment I-39
The comment recommends upgrading all tugs and harbor craft working in the Port area, including
commuter ferries to new or alternative power systems and renewable fuels. See Master Response 6:
Waterside Emissions Controls.
Response to Comment I-40
The comment recommends that the Port use its bonding power to underwrite Black-owned mixed-use
development in West Oakland. See Master Response 9: Stakeholder Engagement and Environmental
Justice, which includes a discussion of the economic benefits of the Proposed Project. The Port’s charter
does not allow the proposed use of bonding power.
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3.3 Public Meeting Comments and Responses
Public meeting comments were recorded during the virtual public meetings held on December 9, 2020
during the DSEIR public review period. Questions on CEQA process, location of information in the DSEIR,
and clarifications on the project description were responded to during the meetings by Port staff.
Individual public comments regarding the DSEIR content and analysis are identified and responded to
below. A link to the recorded videos of each meeting can be found on the Port’s webpage at:
https://www.portofoakland.com/community/environmental-stewardship/publications/

3.3.1

Response to Public Meeting #1 Comments (December 9, 2020; 10am)

Comment PM 1-1
The commenter noted that there would be 70,000 truck trips per year and asked if the environmental
impact of fugitive dust had been studied.

Response to Comment PM 1-1
Data related to truck traffic can be found in Appendix D, Health Risk Assessment of the Draft SEIR.
Impacts of fugitive dust were addressed in Section 3.4.4 of the DSEIR. Also see Master Response 4:
Fugitive Dust, Master Response 5: Community Health Risks from Air Quality Impacts, and Response to
Comment B-19.

Comment PM 1-2
The commenter asked if the Port used an equity lens in the allocation of contracts in figuring out how
that might economically impact communities of color in Oakland.

Response to Comment PM 1-2
See Master Response 9: Stakeholder Engagement and Environmental Justice.

Comment PM 1-3
The commenter asked if there has been a study of the loss of truck parking and what that does for
congestion in Oakland.

Response to Comment PM 1-3
The loss of truck parking is addressed in Section 3.11 of the DSEIR. See also Master Response 3: Truck
Parking and Container Staging.

Comment PM 1-4
The commenter asked how many of Port ships are self-unloading, whether it is new or standard practice
and/or new to the Port, and whether it would reduce the work force.
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Response to Comment PM 1-4
Vessels associated with the Proposed Project are “self-discharging bulk” vessels, which differs from
operations at the container terminals currently in use at the Port (see Section 2.3.1 of the DSEIR). As
explained in the public meeting, this type of facility is not new to the Bay Area. Further, there are
existing labor and staffing arrangements, and use of self-unloading vessels would not displace existing
operations since the Proposed Project site is not currently being used as a container terminal.

Comment PM 1-5
The commenter asked if a concrete mixing component would be moved to the Port.

Response to Comment PM 1-5
See Response to Comment H-14.

3.3.2

Response to Public Meeting #2 Comments (December 9, 2020; 6pm)

Comment PM 2-1
The commenter asked if there would be uncovered, 20-foot piles, and asked how often dust control
would occur.

Response to Comment PM 2-1
As explained in the public meeting and in Section 2.4.2 of the DSEIR, construction aggregate piles would
be uncovered, and the conveyors would be outfitted with water sprayers for dust control. Aggregate
piles would initially be approximately 20 feet tall and would ultimately be up to 40 feet tall. See Section
2.4.2 of the DSEIR. See also Master Response 4: Fugitive Dust and Response to Comment G-8.

Comment PM 2-2
The commenter stated that the DSEIR indicates dust control would only occur in May and October, and
not year-round.

Response to Comment PM 2-2
Construction aggregate material arrives wet and moisture content would be maintained onsite yearround. Section 3.12.3 of the DSEIR states that 8,000 to 10,000 gallons per day of water would be
required during warmer months (e.g., May-October) and approximately 5,000 gallons per day during the
rest of the year to maintain stockpile moisture levels and provide dust control during material storage
and transfer. See also Response to Comment G-8 and Master Response 4: Fugitive Dust.

Comment PM 2-3
The commenter asked how much dust will not be captured, states that some dust will escape if the pile
is 20 feet high, and that this is not addressed in the SEIR. The commenter also states that some dust will
blow out either to the water, the ground, or the community. Finally, the commenter states that the
DSEIR does not indicate whether the trucks would be covered or electrified and asks whether the 650
trucks would be allowed on the streets and freeways without being covered.
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Response to Comment PM 2-3
See Responses to Comments A-2, A-11, and G-8 and Master Response 4: Fugitive Dust. Covered, electric
haul trucks would be required for deliveries from the Proposed Project site to the Central Concrete plant
in West Oakland.

Comment PM 2-4
The commenter asked if a truck can spew out dust without any enforcement behind it.

Response to Comment PM 2-4
See Master Response 4: Fugitive Dust, Master Response 5: Community Health Risks from Air Quality
Impacts, and Response to Comment F-8.

Comment PM 2-5
The commenter stated the WOCAP is a compulsory document for planning purposes under state law
that it is not referenced in the DSEIR.

Response to Comment PM 2-5
The WOCAP is addressed in Section 3.4.4 of the DSEIR. Also see Master Response 8: Consistency with
the West Oakland Community Action Plan.

Comment PM 2-6
The commenter asked if there was a calculation of the added emissions by displacing the logistics and
truck parking. The commenter also states that one might assume the trucks will move to east Oakland or
San Leandro or Vallejo and run around empty more and asks whether those emissions are accounted
for.

Response to Comment PM 2-6
Section 3.11 of the DSEIR addresses truck parking and assumes activity would continue at the Port. See
also Master Response 3: Truck Parking and Container Staging.

Comment PM 2-7
The commenter asked what is meant by “sufficient” parking and if there is a plan to redirect this activity.

Response to Comment PM 2-7
The transportation analysis in the DSEIR relies on The Tioga Group’s 2019-2050 Bay Area Seaport
Forecast. See Master Response 3: Truck Parking and Container Staging.

Comment PM 2-8
The commenter stated that the term “abundance of caution” is a legal problem and that the Port is
violating air quality standards, which should disqualify the Proposed Project right out of the box.
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Response to Comment PM 2-8
See Responses to Comments A-11 and B-19 and Master Response 5: Community Health Risks from Air
Quality Impacts.

Comment PM 2-9
The commenter asked if the DSEIR can be translated into a series of digestible, accessible, readable,
bullet points for the general public.

Response to Comment PM 2-9
As explained in the public meeting, the DSEIR includes an Executive Summary that may be helpful in
understanding the key elements and impact conclusions in the DSEIR.
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Chapter 4

REVISIONS TO THE DRAFT SUPPLEMENTAL
ENVIRONMENTAL IMPACT REPORT

This chapter describes revisions made to the Draft Supplemental Environmental Impact Report (DSEIR).
The DSEIR was revised based on certain specific comments, as identified in Chapter 2, Master
Responses, and Chapter 3, Individual Responses to Comments, and at the initiation of Port of Oakland
(Port) staff and consultants.
All substantive revisions to the DSEIR are shown in underline/strikeout in Volume 1 (SEIR) of this Final
Supplemental Environmental Impact Report (FSEIR).

4.1 Changes in Response to Specific Comments on the Draft
Environmental Impact Report
As indicated in Chapter 3 of this FSEIR (Volume 3), the DSEIR was revised based on specific comments
received, where warranted. Although shown in Volume 1 of this FSEIR, these revisions are reproduced
here for reference.

Master Response 4: Fugitive Dust
As a result of comments received and the Port’s ongoing lease negotiation with the Applicant since
publication of the DSEIR, the Eagle Rock Aggregates Oakland Terminal Project (Proposed Project) now
includes a tire wash station for trucks to utilize prior to leaving the Proposed Project site. These
modifications have been incorporated into Chapter 2, Project Description, Section 3.8, Hydrology and
Water Quality, and Section 3.12, Utilities, Energy, and Service Systems, of the FSEIR as follows:

Truck Tire Wash
At least one and up to two truck tire wash system(s) would be located immediately after the
outbound truck scale to ensure that haul trucks do not track materials off the Project site and to
further reduce dust generation on adjacent streets. Each truck wash system would be a selfcontained system with side spray blasters and wash troughs with galvanized grates to capture
and reuse wash water. Each tire wash water collection tank would hold a maximum of 9,000
gallons (for a total of 18,000 gallons) and would discharge to the sanitary sewer for wash water.

Master Response 6: Waterside Emissions Controls
Since the DSEIR was published and considering the comments received, the Port has changed Applicant
lease terms to reflect a focus on reducing emissions from ships at berth. The updated lease terms are
described below and reflected in Chapter 2, Project Description, and several other sections of the FSEIR.
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NOx Reductions
▪

In lease years 1 and 2, 25% of Proposed Project vessel calls would meet Tier 2 or better emission
standards (included in the Draft SEIR for entire lease term; basis for SEIR’s annual emissions
calculations).

▪

In years 3 through 12, 30% of Proposed Project vessel calls would meet Tier 2 or better emission
standards (new).

▪

Starting in year 13, 40% of Proposed Project vessels would meet Tier 2 or better emission
standards (new).

NOx + PM Reductions
▪

From year 0 to year 6, Applicant would be required to pursue a pilot study for an emissions
recovery system (land or barge-based) if determined to be feasible (new).

▪

From year 7 to year 12, PM10 (particulate matter with a diameter less than 10 microns)
emissions at-berth would be required to be reduced by 40% from the PM10 emissions
calculated for this category in the SEIR (new).

▪

If the lease is extended by both parties, starting in year 13, PM10 exhaust emissions would be
required to be reduced by 65% from the emissions calculated for this category in the SEIR (new).

The possible, but not yet determined to be feasible, particulate matter (PM) emissions reduction options
known at this time include:
▪

Shore power;

▪

Emissions Recovery/Capture and Control; and,

▪

Alternative fuels1.

1

One such alternative fuel is liquefied natural gas (LNG). LNG is in the very early stages of being used as a ship fuel.
A small number of container ships have been built to be compatible with future use of LNG, and a smaller number
are being built to run on LNG now. Early testing results from the use of LNG on a ferry show that LNG fueled
marine engines can achieve large reductions in nitrogen oxide (NOx) and PM over diesel fuel, over 90% (CARB
2020). However, it is too soon to know whether LNG would be a viable option for bulk carriers. There are also a
host of operational issues that would need to be resolved such as where to purchase the LNG and how much it
would cost.
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Response to Comment A-2
In response to Comment A-2, the text in Chapter 2, Project Description, and Section 3.11 of the DSEIR
has been modified as follows:
Trucks traveling to or from the north would utilize West Grand Avenue to access Maritime
Street, and trucks traveling to or from the south would utilize 7th Street to access I-880 (see
Figure 2-11). This pattern would divert trucks away from the stretch of I-880 between 7th Street
and West Grand Avenue and the associated Frontage Road. The Port would place signage at
appropriate locations along the truck routes to indicate the required routes for aggregate trucks,
and the Applicant would impose a three strikes rule to ban truck drivers from the Oakland
Terminal if they do not adhere to the route restrictions.

Response to Comment A-11
In response to Comment A-11, Mitigation Measure AQ-1 in Section 3.4, Air Quality, has been modified
as follows:
Mitigation Measure ERA AQ-1: For Project operations, the applicant shall reduce NOx, PM
(exhaust and fugitive dust), and GHG impacts as follows:
a) NOx emissions from ocean-going vessels (OGVs) and tugs associated with loading and
unloading of aggregate to and from the facility shall be offset with Bay Area Air Quality
Management District (BAAQMD)-eligible Emission Reduction Credits (ERCs) at a ratio of
1.15:1.0 for NOx emissions, which ensures that these emissions are reduced to a net
zero for their regional NOx contribution. These ERCs will need to be surrendered to
BAAQMD as part of the permit process (BAAQMD Regulation 2 Rule 2 2-2-302) prior to
the start of operations. [It is unknown if other pollutants which are part of the eligible
ERCs that would be secured for the Project would be similarly offset. The quantities of
additional pollutants tied to the ERCs is unknown since other pollutant reductions may
differ.]
b) As part of the annual Operations Air Quality Plan process described in section h below,
the Applicant shall document that for the first two years of the lease term, a minimum
of 25% of OGV calls are made by ships with engines meeting United States
Environmental Protection Agency (USEPA) Tier 2 or higher -tier emissions standards.
Beginning in Year 3 of the lease term, the Applicant shall document that the minimum
percentage of OGV calls made by USEPA Tier 2 or higher -tier vessels is 30%. After Year
12 of the lease term, the minimum percentage of OGV calls made by USEPA Tier 2 or
higher tier vessels shall increase to 40%.
c) On-site equipment: The Project’s three front-end loaders shall be hybrid-electric and
meet USEPA Tier 4 Final standards. The Project’s sweeper, skid steer loader, and
personnel lift shall be electric powered.
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d) Within 24 months of the lease commencement date, all four (4) haul trucks to be used
to transport material between the Project site and the Central Concrete plant in West
Oakland and all future trucks for this route shall be electric-powered or other alternative
technology approved by the Port, and loads shall be covered.
e) All haul truck tires shall be washed at the Project site exit.
f)

The Applicant shall plant trees and other landscaping between the Project site and the
West Oakland neighborhood to reduce transport of particulate matter with a diameter
less than 2.5 microns (PM2.5) and maintain the added landscaping for the duration of
the lease.

g) The Applicant shall sweep on-site roads a minimum of twice daily during all days of
operation and shall comply with any additional measures to limit PM in the atmosphere
through control of trackout of solid materials onto paved public roads pursuant to
BAAQMD Regulation 6 Rule 6, 6-6-301.
h) Because additional NOx and PM mitigation measures may become feasible over the
term of the proposed lease, the Applicant shall prepare and implement an Operations
Air Quality Plan as specified below. The feasibility of potential additional mitigation
elements to be added by the Operations Air Quality Plan shall be evaluated using the
same feasibility standards the Port applies under its Seaport Air Quality 2020 and
Beyond Plan, which outlines steps to determining feasibility that include assessing
exposure reduction, affordability, cost -effectiveness, commercial availability,
operational feasibility, acceptability, and need.
The Applicant shall submit its initial Operations Air Quality Plan to the Port, which shall review,
comment upon, and approve the Plan prior to the start of Project operations.
The Applicant shall conduct the following on an annual basis over the term of the lease:
▪

Reevaluate and update the Operations Air Quality Plan and submit it to the Port for
review and approval.

▪

Provide to the Port a written equipment inventory in spreadsheet format of all
equipment used the previous year; the inventory shall include the estimated hours of
use, truck gate counts, and equipment fuel consumption by type and usage associated
with the equipment.

▪

Meet with the Port to discuss the equipment inventory and evaluate the feasibility of:
using least -polluting or zero -emissions equipment (for example, electric front-end
loaders should they become commercially available); and exceeding BAAQMD best
available control technology (BACT) and toxics best available control technology (TBACT)
requirements (as defined by BAAQMD Regulation 2 Rule 2 New Source Review 2-2-301
and Regulation 2 Rule 5 New Source Review of Toxic Air Contaminants 2-5-301) for
aggregate transfer operations and storage piles.
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In addition, the Operations Air Quality Plan shall provide that in Years 1 through 6 of the lease,
the Applicant shall, if determined to be feasible, implement a pilot project to test a capture and
control system for OGV emissions. Regardless of whether such a pilot program is determined to
be feasible, and whether, if the pilot program is implemented, the capture and control system is
determined to be feasible for continued use, the Operations Air Quality Plan shall also outline an
at-berth emission reduction plan as follows: Applicant shall demonstrate that in Years 7 through
12 of the lease, PM10 emissions from OGVs are reduced by 40% compared to those projected in
the SEIR, and that after Year 12, PM10 emissions from OGVs are reduced by 65% compared to
those projected in the SEIR. The Applicant will continue to meet the terms of the at-berth
emissions reduction plan during the term of its lease even if even if such terms are more
stringent than regulatory requirements.
Mitigation Measure ERA AQ-1: The Project applicant shall prepare and implement an
Operations Air Quality Plan.
The Plan shall be reviewed and approved by the Port prior to start of Project operations. The
Plan shall describe operational measures that the Project applicant will implement upon
commencement of Project operations to reduce air emissions, including compliance with the
BAAMQD 2017 CAP control measures for stationary sources. At a minimum, the Plan shall
include a) purchase and use of hybrid-electric front-end loaders with engines conforming to
USEPA Tier 4 Final (Tier 4F) emissions standards in place of conventional front-end loaders, b)
purchase and use of an electric sweeper in place of a diesel-powered model, and c) sweeping of
on-site roads a minimum of twice daily during all days of operation. In addition, the Project
applicant shall provide to the Port an annual written inventory in spreadsheet format of all
equipment used; the inventory shall include the estimated hours of use, truck gate counts, and
fuel type and usage associated with the equipment. The Project applicant shall meet with the
Port annually to discuss the inventory and evaluate the feasibility of using least-polluting or ZE
equipment.

Response to Comment E-3
In response to Comment E-3, the text in Chapter 2, Project Description, and in Section 3.8, Hydrology
and Water Quality, of the FSEIR have been modified as follows:
Stored water from the OGV aggregate holds would be used for material stockpile wetting and
on-site dust control, thereby minimizing the need for supplemental recycled potable water. OGV
ship hold water as well as EBMUD recycled water pumped water from the on-site stormwater
retention pond would be kept in the twentyone-million10,000-gallon on-site water storage
tanks (total combined capacity of 200,000 gallons).

Response to Comment H-69
In response to Comment H-69, the text in Chapter 2, Project Description, of the FSEIR has been modified
as follows:
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Runoff originating from the western portion of the site (i.e., where there are no aggregate piles)
would enter a 57,600-gallon stormwater retention pond flow through subsurface HDS, which
would filter out sediment and other pollutants prior to being conveyed to the storm drain
outfalls located at Berth 20 and Berth 10.

4.2 Changes Initiated by Port Staff and Consultants
The DSEIR was revised at the discretion of Port staff and consultants to correct typos or errors and/or to
update or to clarify or correct certain language for the FSEIR. The substantive changes are shown in in
Volume 1 of this FSEIR and are described here. The changes to the DSEIR initiated by Port staff and
consultants included the following:
▪

In the Executive Summary, Summary of Environmental Impacts and Analysis (Section ES-4), the
discussion of Proposed Project impacts was updated to clarify that the Proposed Project would
not result in any new significant impacts not previously disclosed in the 2002 EIR as Addended,
but would result in an increase in the severity of certain air quality impacts.

▪

In Chapter 2, Project Description (Section 2.4.2), the following changes were made: the
description of Proposed Project onshore components was updated to include a truck tire wash
system and a water tank with a one-million gallon capacity for dust control during Proposed
Project operations; the term “radial stacker conveyor” was replaced with the term “barge
loading radial stacker conveyor”; the text was modified to indicate that water spray bars would
be installed along the conveyor system at conveyor transfer points; the capacity of the
stockpiles was updated to 102,000 tons, 126,000 tons, and 122,000 tons, respectively; the
description of the barge reclaim system was updated to include a second barge loading radial
stacker conveyor; the description of stormwater improvements was revised to explain that a
subsurface hydrodynamic separator system (HDS) or other approved stormwater vault
treatment system would be used to filter out sediment and other pollutants from site runoff;
and that EBMUD recycled water would be used to supplement pumped clean water from the
self-unloading OGV aggregate holds for dust control as necessary.

▪

In Chapter 2, Project Description (Section 2.4.5), the discussion of truck trips was revised to
describe trips between the Proposed Project site and the Central Concrete plant, which would
involve electric trucks with covered loads.

▪

In Chapter 2, Project Description (Section 2.4.6), the discussion of operational workforce
equipment was revised to include a description of equipment that would be hybrid electric and
other equipment that would be electric powered.

▪

In Chapter 2, Project Description (Section 2.5.1), the Proposed Project schedule was revised to
indicate that the construction is anticipated to begin in late 2021 and end in late 2022.

▪

In Chapter 2, Project Description (Section 2.5.6), the total site disturbance was reduced to
39,855 square feet (.67 acre).

▪

In Chapter 2, Project Description (Section 2.5.7), Table 2.5-1, Construction Sequencing and
Required Construction Equipment, was revised to include the truck tire wash system and remove
the stormwater retention pond.
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▪

In Chapter 2, Project Description (Section 2.5.10), Table 2.5-2, Estimated Construction Material
Quantities and Haul Trips, was revised to include updated quantities and haul trips.

▪

In Chapter 2, Project Description (Section 2.7.1), Table 2.7-1, Proposed Project Regulatory
Permits and Approvals, was revised to include an EBMUD discharge permit for the truck tire
wash system.

▪

In Section 3.4, Air Quality, minor updates were made to Table 3.4, Summary of BAAQMD CEQA
Significance Thresholds Applied in This Analysis, Table 3.4-6a, Maximum Annual Operational
Emissions: Unmitigated – Tons per Year, Table 3.4-6b, Maximum Annual Operational Emissions:
Mitigated–Tons per Year, Table 3.4-7a, Daily Average Operational Emissions: Unmitigated –
Pounds per Day, and Table 3.4-7b, Daily Average Operational Emissions: Mitigated – Pounds per
Day. In addition, minor clarifying text was added to the Impact AIR-3.

▪

In Section 3.7, Hazards and Hazardous Materials, SCA-3 was removed because it was
determined that it would not apply to the Proposed Project.

▪

In Section 3.8, Hydrology and Water Quality, the discussion was revised to include the truck tire
wash system and water storage tank, and to describe the subdrainage areas of the Proposed
Project site.

▪

In Section 3.12, Utilities, Energy, and Service Systems, the environmental setting was revised to
include the location of the recycled water supply line along Maritime Street.

4.3 Changes to Create the Final Supplemental Environmental
Impact Report
As described previously, Volumes 1 and 2 (SEIR and SEIR Appendices) of this FSEIR are the
revised/updated versions of what had been the DSEIR in its entirety. To create the FSEIR, in addition to
making the changes described in Sections 4.1 and 4.2, numerous other minor changes were made to
update the DSEIR text. For example, the title pages of the respective volumes were updated to say “Final
Supplemental Environmental Impact Report” and to reference the current date, and the tables of
contents were updated to reflect the structure of the FSEIR (i.e., two total volumes). Throughout
Volume 1, generally, “DSEIR” was changed to “FSEIR” in the text, and footers were updated with the
current date and to say “Final Supplemental Environmental Impact Report”.
Additionally, the description of the public involvement process in the Executive Summary and Chapter 1,
Introduction was updated to:
▪

Describe the DSEIR public review period in the past tense and describe the extension to the
review period afforded to the public by the Port due to end of year holidays and at the request
of a responsible party;

▪

Describe the number and type of comment letters received during the DSEIR review period (one
comment letter was received after the review period);

Eagle Rock Aggregates Oakland Terminal Project
Final Supplemental Environmental Impact Report
Volume 3 – Comments and Responses to Comments

4-7

November 2021

Port of Oakland

Chapter 4. Revisions to the Draft
Supplemental Environmental Impact Report

▪

Summarize the comments received on the Proposed Project during the review period, and
summarize the changes to the Proposed Project that were incorporated into the DSEIR Project
Description, based on the comments received;

▪

Describe the process for preparing the FSEIR, including responding to comments received during
the DSEIR review period, as well as organizing the FSEIR into two volumes (Volume 1 being the
revised DSEIR), and

▪

Remove the section of the DSEIR describing how to submit comments on the DSEIR.

Chapter 1, Section 1.7 also was amended to include a description of Volume 3 (“Comments and
Responses to Comments on the Draft Supplemental Environmental Impact Report”) and the
chapters/contents of this volume, including the changes described in the bullets above. Two appendices
were updated, including addition of the final Geotechnical Conditions Report and updated Safety Data
Sheet. Generally, these changes were not considered substantive and are not shown in
underline/strikeout in Volume 1.
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REPORT PREPARATION

This chapter presents the list of individuals who assisted in preparing and/or reviewing Volume 3,
“Comments and Responses to Comments on the Draft Supplemental Environmental Impact Report”
(DSEIR). For the list of individuals who assisted in preparing and/or reviewing Volume 1 (SEIR) and
Volume 2 (SEIR Appendices), please refer to Chapter 7, Report Preparation, of Volume 1.

6.1 Port of Oakland
530 Water Street,
Oakland, CA 94607
(510) 627-1100
Khamly Chuop

Port Associate Environmental Planner, Project Manager

Angela Clapp

Port Associate Environmental Planner/Scientist

Tracy Fidell

Port Associate Environmental Planner/Scientist

Andrea Gardner

Port Associate Environmental Planner/Scientist

6.2 Consultants
Horizon Water and Environment, LLC
266 Grand Avenue, Suite 210
Oakland, CA 94610
(510) 986-1850
Jeff Thomas

Principal, Project Manager

Tom Engels

Principal

Alex Wolk

Associate Consultant

Bridget Lillis

Associate Consultant

Jen Schulte, PhD
Johnnie Chamberlin
Lorrie Jo Williams

Senior Consultant
Associate Consultant
Graphic Designer
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Ramboll Group
2200 Powell Street, Suite 700
Emeryville, California 94608
(415) 796-1950
Till Stoeckenius

Senior Managing Consultant
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